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INTRODUCTORY SECTION

Introduction

Law practitioners frequently encounter undefined legal concepts' and legal gaps
in their work. Interpretation of concepts and filling legal gaps is thus hardly
something extraneous. Lawyers, similar to representatives of other text-centred
fields — such as literary scholars or theologians — have been dealing with matters
of interpretation since the dawn of time. The interpretation of law has been a
necessary part of justice for as long as there have been laws. Attempts to find a
method for this task are well-grounded, especially given the fact that for a
number of legal theorists, interpretation is a central — or even fundamental —
aspect of law” and a constitutional matter.’

In methodological issues, the legal studies approach is supported by auxiliary
disciplines, such as philosophy, logic, linguistics, sociology, semiotics, etc. This
thesis uses a legal semiotic approach® to develop legal theory. The aim of legal
semiotics is to describe the mechanism of legal meaning formation. Legal
semiotics provides explanatory power for law as a phenomenon as well as a
process. It allows modelling legal processes from the perspective of meaning-
making, which in turn facilitates answering fundamental questions of legal theory,
e.g. identifying the meaning of a legal norm. Similar to semiotics in general, the
focus of legal semiotics is on identifying a relationship or the type of a relation-
ship using semiotic methodology — in other words, it deals with modelling. Law
can be modelled in a variety of ways, thereby providing explanations for the
reasons behind different legal processes. The integration of semiotics and legal
studies provides a way for developing the methodology of law.

Law is necessarily bound to language; conceptuality is a means for organising
and structuring law” and law forms a continuum of texts.® Language provides
the only possibility for distributing, limiting, or transforming the power given to
the state.” Hence, it is vital for us to master our language, grasp its structure.
Structure in a broad sense is a network of relations, that is ground for a meaning.®
The structure of language as well as of any other semiotic system is studied by

German: ‘Umbestimmte Rechtsbegriff’; also called ‘blank concepts’.

Dennis Patterson, 2008, pp. 72—73. While Patterson himself does not consider the
interpretation of law a fundamental issue, he still emphasises its importance. For example
Raz finds it fundamental. (Raz 2009, p. 223).

Klatt, 2004, p. 22.

For more on defining legal semiotics, see N6th 2000, p. 537.

Horn 2016, p. 161.

Miiller 1997, p. 166, marginal 219.

Ibid., p. 167, marginal 222.

No6th 2000, p. 204. The concept of structure” has been defined in different ways. (See
closer Noth 2000, p. 204 ff). In textbook “Semiotics” the structure is defined as a complex of
internal relationships, that grants the integrity of a certain aggregated whole, self-regulating
network of relationships. (Salupere, Kull 2018, p. 512).
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semiotics. Hence, the use of legal semiotic analysis lies in the service of legal
studies.

An interdisciplinary approach was chosen to expand the outlook of legal
theory. Research in semiotics has been done in Tartu for nearly three quarters of
a century. Local scholarship following in the footsteps of Juri Lotman and the
Tartu-Moscow School of semiotics provides excellent foundations for the
integration of semiotics with legal studies. This kind of perspective is of
particular interest due to the fact that input from semioticians has so far not had
much impact on the methodology of law. Such an approach will thus enable
creating new knowledge at the boundaries of two disciplines.

In more specific terms, the aim of the thesis is to integrate a semiotic model
for the interpretation of undefined legal concepts and filling legal gaps into the
methodology of law which would enable explaining how the meaning of both
words and lacunae between words, lexical gaps, is generated in language. The
model facilitates the non-elliptical application of powers of state expressed in
elliptical language.

The semiotic structure of undefined legal concepts and legal gaps has not
been previously analysed; this makes the thesis innovative in its field. Legal
semiotics, on its part, can be considered to contribute:

1) Explanatory power — by connecting previously unconnected data into logical
models that enable understanding the nature of processes taking place in
law;

2) Reforming power — by facilitating the transformation of established concepts
through an interdisciplinary approach, as new viewpoints arising at the
peripheries of disciplines have the ability to change disciplinary vision.

The ultimate goal of the thesis is to also afford explanatory and reforming power
to the theory of interpretation established in the methodology of law. The value
of such an outside perspective is highlighted by a number of authors.” Thus,
Greenwalt notes that even if philosophers cannot provide judges and lawyers
with ready-made formulae, they can illuminate many aspects of legal inter-
pretation.'” If we abandon the exaggerated pursuit for practical applicability,

9 . . .
For example Krawietz sees modern theory of law as an observing science (Beo-

bachtungswissenschaft — Germ.). (Krawietz 2008. Weltrechtssystem oder Globalisierung des
Rechts?, p. 450).

' Greenwalt 2010, p. 19. Search for non-traditional approaches and dynamic structures in
legal studies has been ongoing for decades. For example, according to Daintith, the main
function of internal models of law is to use the self-identity of law to produce criteria for its
own transformation. In other words, the division of law into new, more dynamic categories
enables highlighting what law really is and deducing how law could be transformed and
developed (Daintith 1989, p. 358). Consciously thinking in structural terms also facilitates
the study of law (Haft 2007, p. 46). According to Dickerson, legal semiotics helps create
new taxonomies and conceptual hierarchies (architecture of ideas) within law (Dickerson
1985-86, p. 330).



legal semiotic research can facilitate the communication, generalisation, and
improvement of the understanding of legal work, which is one of the objectives
of legal theory.

1. Current state of the field and the positioning
of research problem

1.1. Foundations of the modern methodology of law

Legal methodology changes and evolves alongside judicial practice and, con-
sequently, social changes. The modern methodology of Estonian legal studies is
mainly based on German sources, as these are more closely related to the
structure of our domestic law than English methodology that is mainly based on
US and British common law. At the same time, as will be shown below,
methodology originating in the common law tradition provides valuable dis-
cussions that are also extremely relevant to our case. Furthermore, methodology
in the form it has taken in Germany today is hardly a homogenous branch of
knowledge. '' Hence, the methodology of law should be seen as a discipline
with a broad field of study and incorporating numerous different approaches.

My focus on this thesis will be on conceptions of legal interpretation. Two
different sources to the approach to interpretation of law are commonly dis-
tinguished in German methodology: on one hand, the concept of application and
subsumption originating in legal positivism and on the other hand, the concept
of concretization formulated in 20" century legal hermeneutics.'

Today, the relatively widespread consensus is that interpretation is a pro-
ductive action, a personal invention, so to speak." Interpretation as determining
the meaning of a legal norm is no longer seen as the deductive application of
law.'* According to Zippelius it has no very certain method."” In order to
verbally articulate this change, interpretation (Auslegung) as a concept began to
be replaced by precedent creation, legal work, legal argumentation, or legal
concretization (Rechtsgewinnung, Rechtsarbeit, juristischer Argumentation,
Rechtskonkretisiserung) starting from the 1960s. In some cases, interpretation
and legal concretization have even been considered as opposites. This opposition
also has institutional implications: post-positivist methodology affords signi-

" 20™ century, an era of rapid development for legal theory, has been called a long one

from the perspective of methodological discussions (Riesenhuber 2015, p. 52).

12" Friedrich Miiller’s theory of the structuring of the legal norm focused on the study of the
normative programme, rejecting the interpretive canons of Friedrich Carl von Savigny and
required the lawyer to search for similar structural elements between the norm and vital
circumstances (Miiller 1995, p. 71; Raisch 1995, p. 211-212; Vesting 2007, p. 100, marginal
194, Krawietz 2008, p. 115; Krawietz 2006, p. 1176).

P Jemelniak 2002, p. 326.

" Vesting 2007, p. 100, marginal 195.

' Zippelius 2012, p. 9.

10



ficantly more importance to judicial development of law and — at least partially —
accepts judge-made law as an independent source of law.'® Nevertheless, the
term ‘interpretation of law’ will still be employed in this thesis, insofar as it is
the most common in Estonian legal theory and leaves less room for ambiguity
compared to the terms discussed above.

The diverse roots of methodology also result in it being posed a variety of
divergent tasks. The main requirement for methodology in the works of both
German and common law authors is applicability. '’ Methodology of law studies
the work of law practitioners, provides them with a conceptual apparatus,
creates uniformity through established law, and ensures the applicability of law.
According to Reimer, the task of modern methodology is to provide a clear
working-programme to facilitate reaching a just judgement.'"® For Braun, the
task of law studies is to systematise law and break down the conceptual cate-
gories used for representing current law."” Horn states that the goal of methodo-
logy is to communicate, generalise, and improve the understanding of legal
work.” Finally, as legal theory focuses on the structural questions of law, it has
been called the juridical structure theory, too.”!

The more global purpose of the methodology of law studies, however, should
also not be disregarded here. Numerous sources underline the fact while any
methodology should be practically applicable, its role is not limited to the
courts. Vesting is one of those who emphasise that a focus on courts leads to an
excessively narrow understanding of methodology.”” Legal interpretation thus
also contributes to general knowledge, producing simpler and more feasible
patterns of social behaviour. Interpretation therefore not only serves the goal of
normative stabilisation but also facilitates the production of new knowledge and
rules. * It is important to ensure that a court making a judgement speaks the
same language as the society, that it conveys social values and interprets law on
a systematic basis, generating legal certainty and social cohesion and trust.
Legal methodology thus also plays an important role in the society as a whole.

While the theory of interpretation practiced in Estonia is rooted in the
German tradition, the situation here has changed as a result of the convergence
of schools of thought. Thus, Estonian legal literature has stressed the necessity
of principle-based interpretation of law following R. Dworkin.** A comparison

' Ibid., p. 101, marginal 195.

7" See, e.g. Cao 2012, p. 29.

'8 Reimer 2016, p. 25.

" Braun 2006, p. 393.

**" Horn 2016, p. 113, marginal 164.

2! Funke 2017, p. 61.

2 Vesting 2007, p. 126, marginal 244.

> Ibid.

** The problem lies in the fact that a method of interpretation founded on subsumption
cannot be applied to the interpretation of the basic principles of the constitution (Narits,
Kalmo, Madise, Schneider in Madise, U. (Ed.) 2017, p. 32).

11



of the treatment of interpretation by German and American authors is therefore
called for.

The generally recognized legal dispute resolution scheme developed in
German methodology of law, also used in Estonia, is one of the foundations of
legal education in Germany.”® The scheme prescribes interpretation a distinct
position in the procedure of the application of a legal norm:

1. Provide a legal assessment to factual circumstances, measure the legal norm.

2. Determine relevant factual circumstances. Delimit the part of social context
having normative importance from the perspective of the conflict.

3. Subsumption: make the norm relevant to the matter at hand and the circum-
stances relevant to the norm. Apply the abstract norm to the concrete circum-
stances.

3.1. Starting point: identify the interests of the parties.
3.2. Define the legal relationship between the parties of the case.
3.3. Find the basis of the action (quae sit actio)
4. Apply the legal norm. The application of the legal norm requires the

interpretation of the relevant provision, i.e. determining the meaning of
an abstract rule.

4.1. Restrictive interpretation
4.2. Extensive interpretation

4.3. Subjective interpretation
4.4. Objective interpretation®®

The scheme presented above corroborates two key theses: interpretation is
defined as determining the meaning of an abstract rule, and the subsumption of
two systems — factual circumstances and the text of the legal norm — is not
considered a part of interpretation but an independent process.”®

In order to elucidate and, more importantly, guide the process of inter-
pretation, German legal theory has refined interpretation methods introduced by
Savigny; in German theory, these are commonly termed interpretation criteria,
interpretation elements, or interpretation canons. Modern legal theory also

25

See, e.g. Fikentscher, Wolfgang. 1977. Methoden des Rechts in vergleichender Darstel-
lung. Band IV: dogmatischer Teil. J.C.B. Mohr (Paul Siebeck): Tiibingen, pp. 356 ff; Larenz,
Karl. 1991 Methodenlehre der Rechtswissenschaft. Sechste, neu bearbeitete Auflage. Springer-
Verlag: Berlin, Heidelberg, New York, pp. 298-345.

* German theories of interpretation are divided into subjective (identify the intent of the
legislator) and objective (identify the objective meaning of the law), but they are used in
combination (Vogenauer 2001, p. 28).

* This is also the position held by Tella (2014, p. 111).

12



speaks of ‘arguments’ or ‘argument forms’ (Argumentformen).”’ The latter term
is also used in common law.

The traditional or, in the words of the German Federal Constitutional Court,
‘general’, ‘original’ or ‘established’ classification of interpretation arguments
divides them into historical, grammatical, systematic, and teleological inter-
pretation arguments.*® Even though this quartet has been further elaborated in
legal theory (methodical canons also include constitutional conforming and
comparative interpretations, the principle of practical concordance and the
conforming interpretation of EU law),”’ German judicial practice has rejected
these developments and even constitutionally conforming interpretation that has
been gradually growing into a method in its own right is treated in terms of the
quartet.’> Vognauer observes that theoretical efforts have not been adopted in
everyday practice, as a result of which theoretical boundaries are beginning to
blur in case-law.” Different methods of interpretation are used concurrently; the
combination of systematic and teleological arguments is especially common.**
The terminology related to the distinction between judicial development and
interpretation of law used in German case-law is also diverse and tends to
vary.” In spite of the limited adoption of the recent developments in theory of
interpretation by law practitioners, modern interpretation arguments can be
summarised as follows in the German system:*

1. Wording

2. History
2.1. History of the development of the norm (process, analyses and opinions)
2.2. Pre-history of the norm (legal situation before the norm)

» Vogenauer 2001, p. 6.

0 Vesting 2007, p. 101, marginal 196; Wank 2015, pp. 41-74; Zippelius 2012, pp. 34-36;
Kiihl, Reichold, Ronellenfitsch 2011, p. 26, marginal 72.

' Vesting 2007, p. 101, marginal 196.

2 According to Vogenauer, newer theories of interpretation receive hardly any attention by
judges. Vogenauer 2001, p. 19.

3 Vogenauer 2001, p. 144-145. His conclusions are corroborated by Alexy who notes that
there is currently still no consensus regarding the number or structure of classifications of
interpretation (Alexy 2001, canons of interpretation, 1.2).

*Ibid., p. 49.

* Ibid.

% Other ways of systematising interpreting arguments exist. Since the comparison of
alternative catalogues is not the focus of this thesis, the discussion provided here is limited to
Vogenauer’s authoritative analysis. Others include: Horn 2016, § 7, p. 176 ft, Jarass 2007, p. 7.
Alexy notes that systematisation is fundamentally a practical issue. If the simplest possible
model is required, a four-part distinction has been posited. According to the latter, four
categories of legal arguments exist: (1) linguistic, (2) genetic, (3) systematic, and (4) general
practical arguments. (Alexy 2001, canons of interpretation, 1.2).

13



3.

4.
5.

Relationships

3.1. Narrow regulatory relationships of the norm

3.2. More distant relationships within the area of law and narrower field of law
3.3. Interpretation conforming to general principles of law

3.4. Interpretation conforming to higher positive law
a) Constitutionally conforming interpretation
b) Interpretation conforming to federal and state law

3.5. Interpretation conforming to international law
a) Interpretation of domestic norms conforming to international law
b) Interpretation of international agreement serving as the basis for
domestic law
3.6. Interpretation conforming to EU law
a) Interpretation of domestic norms conforming to EU law
b) Interpretation of EU law serving as the basis for domestic law

3.7. Comparative interpretation
Purpose of the norm

Extra-legal value dimensions

If we compare the table above to the six forms of legal argument distinguished
in American law, it is immediately apparent that in general terms, the overlap is

substantial.

1. Textual interpretation — understanding the words used in a current legal text, e.g.
the constitution or a law or contract, in their generally acknowledged sense

2. Doctrine-based interpretation — application of rules developed in the course
of solving previous cases (precedents)

3. Historical, intentional interpretation — relying on intent (constitution, laws,
actual will of the contractual parties)

4. Prudential interpretation — weighing and assessing the implications of a
specific rule

5. Structural interpretation — deriving a rule from the structural relationship to
the constitution or law

6. Ethical interpretation — deriving a rule from the moral principle serving as

the foundation for the constitution or law>’

37

Patterson 2008, p. 58.
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The catalogues of Continental European and common law argument forms
cover the same aspects: grammatical interpretation and historical interpretation
are identical, word for word. Similarities can be noted between structural
interpretation (common law) and systematic interpretation (German) that both
cover the aspect of relationships. The purpose (German) and prudentiality
(common law) of the norm also overlap at least to a certain extent, as a legal norm
should be expected to be prudential in content. Extra-legal value dimensions
(German) and ethics (common law) can be considered to overlap.

The last category is American doctrine-based interpretation, i.e. the role of
precedent in the development of subsequent case-law. Considering the impact
of the judgements of the German Constitutional Court on German judicial
practice, as well as the impact of the judgements of the Supreme Court of Estonia
on Estonian judicial practice or the influence of the European Court of Human
Rights and the European Court of Justice on courts in EU member states, the
role of doctrine should not be discounted in Continental Europe, either.

Common law legal thought has been greatly influenced by R. Dworkin’s
theory of constructive interpretation. In very broad terms, it could be said legal
interpretation is an activity founded on the idea of rationality, the aim of which
is to impose a reasonable meaning to a legal text or a concept. This portrayal is
close to Dworkin’s concept of constructive interpretation.’” Constructive inter-
pretation means imposing purpose on an object or practice in order to make of it
the best possible example of the form or genre to which it is taken to belong.”®
This does not, however, imply complete freedom for the interpreter. Dworkin
compares a judge sitting down to study prior case-law to a writer writing yet
another chapter to a book started by other writers where every author must write
a story that must be a logical continuation of the previous ones while also
developing and expanding on them.”

The need for interpretation is also recognized in the European Union law,
which unites the countries from both of the legal families. According to Acte
clair doctrine, which was created in a case Cilfit *° the court or tribunal of a
Member State against whose decisions there is no judicial remedy under
national law has a duty pursue to art 267 of Treaty on European Union (Treaty*')
to request a question for preliminary ruling before the European Court of Justice,
if a question of interpretation of European Law is raised, unless a judgment or
rule of law is so obvious as to leave no scope for any reasonable doubt (acte
clair). In the absence of any such Treaty provision, which would give a

7 Husa 2017, p. 261.

* Dworkin 1986, p. 52.

* Dworkin 1982, p. 193. The model of interpretation used in common law has also been
discussed by Goodrich and Hachamovitch (Goodrich, Hachamovitch 1993, p. 196). About
the law and literature debate in America see Bix 1999, Ward 1995 and Binder 2000.

%" Judgment of the Court of 6 October 1982. Sri CILFIT and Lanificio di Gavardo SpA v
Ministry of Health., C-283/81.

' Consolidated versions of the Treaty on European Union and the Treaty on the Functioning
of the European Union. Official Journal C 326, 26/10/2012 P. 0001 — 0390.
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compulsory method of interpretation of European Law, the European Court of
Justice is, in principle, free to choose the method of interpretation that best
serves the EU legal order. In this regard, some scholars posit that the European
Court of Justice’s methods of interpretation do not depart from the so-called
“classical methods of interpretation” — literal interpretation, contextual inter-
pretation and teleological interpretation -which are recognized by national legal
orders as well as in public international law, notably by the 1969 Vienna Con-
vention on the Law of Treaties.** In literature, it has been noted that there is a
strong correlation between the principle of legal certainty and literal inter-
pretation, according to which the European Court of Justice may not depart
from the clear and precise wording of an European Union (EU) law provision
(interpretatio cessat in claris).

None of the methods of interpretation applied by the European Court of
Justice should be examined in isolation. Where the EU law provision in
question is ambiguous, obscure or incomplete, all the methods of interpretation
employed by the European Court of Justice operate in a mutually reinforcing
manner. A literal interpretation of an ambiguous EU law provision may be
confirmed by its context and purposes. Similarly, to determine the objectives
pursued by an EU law provision, the European Court of Justice may have
recourse to its drafting history and/or its normative context. The same applies in
relation to the principle of consistent interpretation. Both the European Court of
Justice and national courts must interpret EU law in light of international law.
This means that international law may provide useful guidance when
determining the objectives pursued by secondary EU legislation implementing
international obligations binding upon the EU. In so doing, the European Court
of Justice demonstrates that EU law is open to external influences. A combined
application of the European Court of Justice’s methods of interpretation shows
that the philosophical foundations of EU law are not those of a hierarchical
legal order where interpretation is the result of a top-down and dogmatic
approach. On the contrary, “to say what the law of the EU is” involves a complex
balancing exercise which must be carried out in a pluralist environment
allowing for a mutual exchange of ideas.*

The analogy presented above gives us an initial notion of how legal inter-
pretation is not free in either legal family, being instead based on a predetermined
matrix. As we saw, interpretation has a definite place in the legal dispute
resolution scheme, while the process of interpretation itself also follows a pre-
determined structure.

The task of interpretation is to lead to the articulation of a proposition. The
substance of the proposition depends on the understanding of the law text.
Focus on the result is especially prominent in the common law system where
the central argument is that interpretation is equal to the expression of the
argument. Interpretation must be focused on the object; it must be creative and

2 Lenaerts, Gutierrez-Fons 2014, p. 6.

® Ibid., pp. 59-60.
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rational.** A similar focus on result-oriented interpretation is present in our legal
system, which should serve as a strong guiding light for the discussion herein.

The foundations of legal theory and the objectives established for the
methodology of law discussed above serve as the basis of my study. The
premise here is that interpretation takes place as one of the steps of the legal
dispute resolution scheme developed in legal theory and it means, in essence,
determining the meaning of the legal norm as an abstract rule. The right and
obligation of the court to develop the law is, accordingly, an imperative part of
the constitutional judicial function.

As this thesis is interdisciplinary in nature, using the methodology of
semiotics, it is now necessary to discuss the place of legal semiotics in the metho-
dology of law, and the possibilities provided by legal semiotics for studying the
interpretation of law.

1.2. Foundations of legal semiotics

Legal semiotics has not yet established itself a proper place in the Continental
European methodology of law. The reasons for this lie first in the fact that legal
semiotics is one of the youngest subfields of semiotics.* Second, legal semiotics
does not form a single discipline supported by a school using a certain generally
recognised methodology but is, instead, fractured into a number of different
schools working from different premises. Thus, there is a sharp division
between English and German cultural spheres. In Germany, legal semiotics grew
out of hermeneutics, while in America its emergence took place independent of
European developments, mainly inspired by the ideas of Charles Sanders
Peirce.*® On both sides of the ocean, the shift in legal thought was born from the
opposition between natural law and legal positivism.

Similar to semiotic theories in general, discussion of legal semiotic ideas
requires the examination of the influence of two eminent thinkers of the turn of
the 20™ century on the development of subsequent theoretical approaches.
Charles Sanders Peirce (1839-1914) in America and Ferdinand de Saussure
(1857-1913) in Switzerland both tried to provide a theory of the meaning of
elements of language — signification. Modern semiotics, founded on the works
of these eminent thinkers, developed in the 20™ century in two separate directions,
any overlap and similarity between which is hardly obvious. It is therefore not
surprising that theories of legal semiotics are also divided into those based on
Peircean and Saussurean foundations.

In addition to the above, it should also be kept in mind that in Germany, the
groundwork for legal semiotics was laid by legal hermeneutics that constituted a

* Skoczen 2015, p 1.3.

# Sebeok 1986, p. 439.

% For more on Peirce, O. W. Holmes and the Metaphysical Club, see Gorlée 2005, p. 241.
Peirce’s categories have been used by, e.g. Hausman (2008).
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step towards the development of legal semiotics but did not contain an inde-
pendent theory of signs.”” The following works related to the German tradition
of legal theory should be taken into note here. First, in 1976, Waldemar
Schreckenberger defended a doctoral thesis on rhetorical semiotics™ at the
University of Mainz titled Rhetorische Semiotik. Analyse von Texten des Grund-
gesetzes und von rhetorischen Grundstrukturen der Argumentation des Bundes-
verfassungsgerichtes (Rhetorical Semiotics. Textual Analysis of the Constitution
and the Rhetorical Structures of the Argumentation of the Federal Consti-
tutional Court). In addition to Peirce and Morris, Schreckenberger also drew on
earlier German legal scholars, such as Theodor Viehweg and his theory of
topical legal reasoning.”’ Schreckenberger studied legal communication in
interactional context and the possibilities of the application of the theory of
analytical rhetoric to legal argumentation. German legal semiotics subsequently
developed towards pragmatic law in collaboration with textual linguists,
rhetoricians, and theorists of argumentation (e.g. Posner, Krampen, Seibert).
Scholars from Brussels and Mainz (Ballweg, Seibert, Schreckenberger, etc.)
played a key role in the development of rhetoric and pragmatic legal semiotics.™
Active interest in legal semiotics reappeared in the German cultural sphere in
the 1990s with the appearance of works by Posner,”’ Reinecke, Robering,52
Luttermann,” and Wolter.>* In the current legal semiotic discussion in Germany,
it is important to highlight the contribution of the prolific scholar Thomas-
Michael Seibert. His article on semiotics in law introduces the new handbook of
legal language published in 2017.% Other notable active authors include Dietrich
Busse who emphasises the relevance of theories of meaning for legal studies,
Ekkehard Felder who analyses legal uses of language from the perspective of

7" Todorov 1995, p. 23.

“In 1978, Schreckenberger also published his thesis in book form.

4" For more, see Kaufmann 1994, p- 45, Klatt 2004, p. 32.

0" Jackson 1990, p. 12. Works published in the 1970s and on also included Strangas 1978,
Seibert 1981, Seibert 1996.

*' Posner, Richard A. 1990. The problems of Jurisprudence. Harward University Press:
Cambridge, Massachusetts, London, England.

%2 Posner, Roland, Reinecke, Hans-Peter. 1977. Schwerpunkte Linguistik und Kommunika-
tionswissenschaft. Band 14. Zeichenprozesse. Akademische Verlagsgesellschaft Athenaion:
Wiesbaden.

Posner, Roland; Klaus Robering, Thomas Albert Sebeok. 2004. Semiotik: ein Handbuch zu
den zeichentheoretischen Grundlagen von Natur und Kultur, Volume 4. Walter de Gruyter:
Berlin.

Posner, Roland; Robering, Klaus. 2003 Semiotik. Semiotics. Walter de Gruyter: Berlin

> Luttermann, Karin. 1995. Gesprichsanalytisches Integrationsmodell am Beispiel der
Strafgerichtsbarkeit. Lit Verlag: Miinster.

** Wolter, Thomas. 1992. Die juristische Subsumption als institutioneller ZeichenprozeB.
Eine interdisziplindre Untersuchung der richterlichen Rechtsanwendung und der forensischen
Kommunikation. Reihe XXI Linguistik Bd. 135. Peter Lang: Europdischer Verlag der
Wissenschaften: Frankfurt am Main.

> Seibert 2017, p. 3.

*% Busse 2017, p. 2244,
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levels of abstraction in language,”’ but also scholars analysing law from the
perspective of communication theory, such as Hoffmann,*® Deutsch,” and
Engberg.®

It should be noted that German legal theorists have also developed a so-
called structuring legal theory (Strukturierende Rechtslehre) and the concept of
semantic boundaries (Wortlautgrenze) that could also be connected to
semiotics, but no systematic work has been done in this direction.”'

Alongside German authors, the most productive and largest group of scholars
is the American tradition of legal semiotics. The most active authors here
include Kevelson,”* Jackson,” Balkin,** Tiefenbrun,”> and Kennedy.®® The
contribution of Kevelson to the rapid development of legal semiotics is worth

7 Felder 2017, p. 45-66.

¥ Hoffmann 2017, p. 67-90.

* Deutsch 2017, p. 91-117.

%" Engberg 2017, p. 118-139. Meanwhile, among earlier German authors, Antos states that
each text is a problem-solving system (Antos 1978, p. 183).

' Structuring legal theory has, however, been covered in semiotic handbooks; see Hamann
2017, p. 175-185.

%2 Kevelson, R. 1985-1986, ‘Semiotics and Methods of Legal Inquiry: Interpretation and
Discovery in Law from the Perspective of Peirce's Speculative Rhetoric Symposium:
Semiotics, Dialectic, and the Law’ — Indiana Law Journal, Vol. 61, pp. 355-372.

Kevelson, Roberta 1991. Symposium: Law and Economics and the Semiotic Process Transfer,
Transaction, Asymmetry: Junctures between Law and Economics from the Fish-Eye Lens of
Semiotics, Syracuse Law Review, Vol. 42, p. 7.

Kevelson, Roberta. 1988. The Law as System of Signs. Plenum Press: New York and London.
5 Jackson’s best-known work is his Semiotics and Legal Theory (1985). The reception of
the book was rather divided; for criticism, see Hunt 1986 and Beck 1987. He has also written
a number of articles on legal semiotics, e.g. Jackson, Bernard S. 1990. ‘Legal Semiotics and
Semiotic Aspects of Jurisprudence’ — Prospects of Legal Semiotics, p. 3-36.

5 Balkin, J. M. 1990-1991. ‘Promise of Legal Semiotics’~ Texas Law Review, Vol. 69.
(1990-1991) Colloquy, pp. 1831-1852.

Balkin, J. M. ‘Nested Oppositions. Book review of Against Deconstruction by John M. Ellis.
Princeton, N. J,: Princeton University Press, 1989’ — Yale Law Journal, Vol. 99. (1989-1990)
Book Reviews, p. 1669-1710.

Balkin, J.M. 1987, ‘Deconstructive Practice and Legal Theory’ — The Yale Law Journal,
Vol. 96, no. 4, pp. 743-786.

Balkin, J.M. 1989-1990. ‘The Hodfeldian Approach to Law and Semiotics’ — University of
Miami Law Review, Vol. 44, pp. 1119-1142.

% Tiefenbrun, Susan 1980. Signs of the hidden. Semiotic Studies. H. Charlesworth: Great
Britain.

Tiefenbrun, Susan 1986. ‘Legal Semiotics’ — Cardozo Arts & Entertainment Law Journal,
Vol. 5, pp. 91-156.

Tiefenbrun, Susan 2003. ‘A Semiotic Approach to a Legal Definition of Terrorism’ — /LS4
Journal of International & Comparative Law. Vol. 9, pp. 357-389.

Tiefenbrun, Susan 2010. ‘Semiotic Definition of “Lawfare” — Case Western Reserve
Journal of International Law, Vol. 43, pp. 29-60.

% Kennedy, Dunkan. 1991, “Semiotics of Legal Argument, A Symposium: Law and
Economics and the Semiotic Process” — Syracuse Law Review, Vol. 42, pp. 75-116.
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highlighting here.”” She has been considered one of the most accomplished legal
semioticians in the American legal tradition.”® Article collections on legal
semiotics edited by Kevelson include numerous papers from many authors from
all over the world. In 1987, the International Association for the Semiotics of
Law was founded in America. The association remains active today, organizing
round tables and publishing the International Journal for the Semiotics for Law,
the leading international journal in legal semiotics.

In addition to the above, the contribution of Estonian scholars to the develop-
ment of legal semiotic thought is also notable. This, of course, is founded on the
semiotics of culture of the Tartu-Moscow School of semiotics which has been
developed further by now.

Legal semiotics is thus fractured both geographically®® and thematically.” In
more specific terms, the status of legal semiotic research is discussed in the
overview article of legal semiotics forming a part of the thesis (Article I). The
conclusion presented there is that the research problems of the discipline are
diverse in nature, ranging from legal philosophical questions to sociological and
linguistic issues. The development of legal semiotics over a number of decades
and following rather diverging paths is also what has led to the use of sources

7" The work of Kevelson (1931-1998), who worked at the Pennsylvania State University,

was founded on Peircean principles, exploring legal systems as complex structures of signs
and sign relations; the distinction between the three main functions of the Peircean model of
sign in law; the relationships between social customs and values and court judgements as
signs; the structure of legal argumentation in the context of the syllogism, as well as
Peircean ‘dialogism’; the relationship between ethics and values (the Peircean concept of
aesthetics); and the role of fiction in the legal process (Kevelson 1988, pp. 11-12;
Broekman, ‘Face to Face’, p. 46. See also: Broekman 2009, ‘Lawyers Making Meaning: The
Roberta Kevelson Seminar on Law and Semiotics’ — International Journal for Semiotics for
Law, Vol. 22, pp. 1-10).
% Brigham 1999, p. 333.
%" For more details, see my overview of the field of research (Article I).
™ Various categorizations can be made in terms of both authors and subjects; Article I
proposes one possible categorization:
Author-centred approaches:
1. Application of Ch. S. Peirce’s models of the semiotic triad, infinite semiosis, and
abduction to law;
2. Application of F. de Saussure’s binary model of the sign to law and studying
synchrony and diachrony following Greimas;
3. Distinction between the syntactics, semantics, and pragmatics of law following Ch.
Morris;
4. Communication theoretical studies following R. Jakobson;
5. Developments of Tartu-Moscow cultural semiotics.
Problem-centred approaches:
1. The process of legal truth as a sign process;
2. Law as a narrative or cultural phenomenon, a branch of aesthetics;
3. Argumentation as a sign system;
4. Sociological and sociolinguistic approach: law as an abstract sign system vs. a social
practice; linguistic approach: interpretation of linguistic signs; comparison of natural
language and legal language, discourse analysis.
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from various times in this thesis. Legal semiotic discussions have not aged
significantly and are still applicable today.

Debates over the position of legal semiotics in legal studies have been going
on for decades. This thesis will hopefully contribute to the establishment of this
position. At the same time, the desire for closer relationships with auxiliary
disciplines is clear in legal literature. Thus, W. Krawietz, the developer of
German methodology of law and legal theory, wrote in the 1990s —and his
position is still valid today — that the task of legal theory is to establish which
linguistic, sociological, and philosophical theories along with their sub-
disciplines could prove useful for the creation of a modern theory of law.”’
Krawietz promotes interdisciplinary and multidisciplinary cooperation, sum-
marized in his multi-level approach’ that could very well include legal semiotics
which might serve as a methodological auxiliary discipline for legal studies.

2. Research problem

As discussed above, the methodology of legal studies comprises the theory of
the interpretation of law; legal semiotics, in turn, incorporates approaches’
facilitating the modelling of legal problems as sign processes and drawing
conclusions regarding their mechanisms of action.

Semiotics studies objects as signs. A semiotic approach presumes regarding
something as a sign.”* A sign is an object which stands for another to some
mind.” Every thought is a sign, and we cannot think without using signs, verbal
or gestural, Peirce finds.”® A sign processes is a process of the production of
meaning and the performance element involving signs. Semiosis is mostly
described as a triadic process’’ between a Representamen (sign), an Object and

"' See for example Trevifio 2007, pp. 493-494.
2 Krawietz 1993, p. 114; Krawietz 2007, p. 278.
7 There are ongoing debates in semiotic literature over whether semiotics is a method or a
point of view (Deely 1990, p. 9).

Since semiotics studies signs and sign relations where anything can serve as the object, the
semiotic method can be applied to the subject area of any discipline (Mayenowa 1971, p. 55).
7 Peirce 1873. On nature of Signs, p. 66. Although I follow the definition by Peirce in this
thesis, for comparison, Sebeok defines a sign as any physical form that has been imagined or
made externally (through some physical medium) to stand for an object, event, feeling, etc.,
known as a referent, or for a class of similar (or related) objects, events, feelings, etc., known
as a referential domain. (Sebeok 2001, p. 3). Eco defines a sign as everything that, on the
grounds of a previously established social convention, can be taken as something standing
for something else. (Eco 1976, p 15).

% Peirce, 1958, p. 16. First published: Questions Concerning Certain Faculties Claimed for
Man, Journal of Speculative Philosophy, Vol 2, 1868, pp. 103—114. Similarly, Peirce finds
in essay “What is a Sign”, where he answers, that this is a most necessary question, since all
reasoning is an interpretation of signs of some kind. (Peirce 1893—-1913, p. 4).

77 It can also be dyadic relationship between the signified and signifier following Saussure.
(Saussure 1916 [2017], p. 121 [133].
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an Interpretant.”® In the field of law, the Representamen or a sign is a text of a
particular legal norm; the Object is the legal relationship, governed by that legal
norm; and the Interpretant is customarily the meaning of the norm.” A sign
process is potentially endless interpretation chain from the Representamen to
the Interpretant, that becomes a new sign etc.*” From the point of view of
current thesis the most important is that the sign process describes the creation
of meanings. Thus, when interpreting a legal text, we can ask how its meaning
and the meaning of its individual parts, legal concepts, arises; and the answer to
this question is given by the sign model.

Therefore, legal concepts are signs in a triadic sign process. In my thesis, |
will treat both legal concepts and legal gaps as signs. In case of a gap, it is also
possible to distinguish the triadic sign process. In this case, the Representamen
or the Sign Zero is the relationship between the existing and the missing, the
Object is the legal relationship and an Interpretant is the norm-hypothesis that
overcomes the ‘unplanned’ deficiency in law. Graphically, this can be
represented as follows.

Representamen:

Representamen: relationship
text ofa between the
legal norm existing and the

missing

Interpretant:
meaning
of the norm

Object:
legal relationship

Interpretant:

Object:
norm-hypothesis

legal relationship

Figure 1. A sign processes according to Peirce on an example of a legal norm and a
legal gap.

8 Kull, Salupere 2018, p. 511; Néth 2000, p. 62.

" The question of what can be considered a sign in law has been approach in different
ways by different authors. Is a legal system a sign? Is a law a sign, is a norm a sign, or is the
semiotic process founded on another, more general phenomenon of human behaviour (e.g.
ruling something true or false, historical or cultural memory, social experience, political
power, communication as a conscious act) that allows us to talk about legal semiotics? (Eco
1984, pp. 6-8). For example, according to Robbins the list of legal signs is not limited.
Robbins brings as an examples juridical opinions, legal terms and grammar of a legal
discourse (Robbins 1999, p. 1053).

%" Nbth 2000, p. 62.
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The theory of the interpretation of law and legal semiotics can be integrated.
The establishment of the use-value of legal semiotics should, without a doubt,
be related to the resolution of a specific legal-theoretical problem. The present
thesis is, accordingly, based on an interdisciplinary approach to two subjects:
the interpretation of undefined legal concepts and filling legal gaps. The
objective of the thesis is:

The integration of a semiotic model for the interpretation of undefined legal
concepts and filling legal gaps into the theory of the interpretation of
undefined legal concepts and filling legal gaps employed in the methodology
of law.

This general objective is divided into two sub-objectives. Insofar as the subjects
of undefined legal concepts and legal gaps have thus far not been explored in
depth in legal semiotics, it is necessary to:

1) Develop a semiotic model for the interpretation of undefined legal
concepts;
2) Develop a semiotic model for filling legal gaps.

I will analyze interpretation as a process whereby the judge reaches the meaning
of a legal norm that they will then assign to the norm. Using semiotic concepts
and methods, collectively called semiotic modelling, I will examine the nature
of interpretation as a mental operation. In more specific terms, interpretation is
also studied as a sign process in legal semiotics.®’ Hoecke writes that norms are
means used by the norm-sender to regulate the society.*” When understood in
these terms, norms are signs and their effect is a sign relation. Semiotics allows
describing the simple question ‘How is meaning generated?’, commonplace for
law practitioners, in structural terms, revealing the patterns of meaning
generation in law (as well as in culture as a whole®).

' Thus, Strangas writes that a sign is a substitution characterized by concision in relation

to what it replaces. A norm is abstract while life is concrete. A norm is a concise represen-
tation of life, that is, a sign (Strangas 1978, pp. 116—117, Eggs 1981, p. 262). In legal theory,
this has also been called typization (German: Typisierung); see Maunz, Diirig 2016, GG
Kommentar: art. 3 p. 1, p. 399, marginal 391.

2 Hoecke 2002, p. 80.

% The fact that law, just as language, is culture-specific, has been shown by a number of
authors (see, e.g. Hiller and Grossfeld 2002, p. 179).
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3. Defining the subject matter

3.1. Defining the interpretation of an undefined legal concept

3.1.1. Law as a written text or legal practice

The focus of the thesis is on the interpretation of written legal norms. What is
understood as ‘law’ depends on the legal system. Similar to law itself, theories of
interpretation are thus also divided into Continental European and common law
approaches. The main difference between the two lies in the object of inter-
pretation: in the Continental European legal system, the object being interpreted is
the written legal norm,** whereas in common law countries, what is being
interpreted is arguments or, in more general terms, legal practice. Another
distinction resulting from this is that in the Continental European tradition seeks
to interpret the text and find its meaning, whereas the common law culture
seeks to interpret the tradition. The latter is primary related to a commemorative
function, the former not always.*

Restricting our notion of law to written texts means that the sources used in
the thesis will be those representing the corresponding approach. At the same
time, the common law tradition has developed a theory of the interpretation of
written texts (statutory interpretation, literary interpretation) that ties rather well
into the Continental European concept of interpretation and can indubitably be
used in our legal system.

Most fundamental issues, such as what is the purpose of legal interpretation
or what constitutes a correct interpretation, tend to be treated similarly by
American and European authors. Questions of the purpose of interpretation
(following the German tradition) and the sources of law (following the Ameri-
can tradition or Dworkin) are not as dissimilar as might appear at first glance.
The articulation of the purpose of interpretation seeks to legitimate the
possibility of factors outside legal norms forming a part of the substance of law,
which is similar to the aspiration of finding the (legitimate) sources of law.
Hence, the fact that the subject matter of the thesis is written law does not
preclude the use of relevant common law literature.

3.1.2. Interpretation of a concept or an argument

From the above, it follows that it has to be established whether the object of
interpretation is a concept (Continental European) or an argument (common
law). In the present thesis, the focus is on the interpretation of concepts. The
emphasis is not on the meaning of a text as a whole but on the treatment of a

¥ Tella 2014, pp. 79 and 103.

% Hogan makes a distinction between the methods of interpretation, what is roughly said
inductive when interpreting precedents and deductive whereas interpreting a norm. (Hogan
1996, p. 96).
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single concept. American approaches to the interpretation of concepts used in
judicial practice — which also constitute concepts found in written texts — are
also partly relevant here. At the same time, it is clear that the interpretation of a
concept cannot be completely separated from the interpretation of the argument
as a whole, and this is even more true for the meanings previously assigned to
the concept in other texts (e.g. court judgements).

3.1.3. Interpretation of undefined and defined legal concepts

Legal concepts can be classified into undefined and defined concepts; the focus
of the present thesis is on the former. The term ‘undefined legal concept’ comes
from Continental European legal theory and denotes those words and expres-
sions found in the normative text that have not been given a legal definition.
The opposite is true for defined legal concepts.*® The number of undefined legal
concepts is many times higher than the number of defined legal concepts; their
interpretation is thus by far not an irrelevant matter for a law practitioner and
attempts to find a methodology for this task are entirely justified.”’

The German Constitutional Court,*™ as well as the Supreme Court of Estonia,”
has consistently held that the principle of legal clarity does not preclude the use
of undefined legal concepts. The European Court of Human Rights has also
held that many laws unavoidably contain concepts with a certain degree of
ambiguity, the interpretation and explication of which is a matter of practice.”
In the matters of explication of concepts, the chambers of the Supreme Court
have indicated that it must be based on the circumstances of the case at hand’'
or the specifics of each case,”” e.g. in the matter of reasonable duration of

% Horn 2012, p. 178.

¥ This is often done in legal scholarship. For instance, ‘the environment’ as an undefined
legal concept is a central concept of environmental law that requires interpretation (Hoff-
mann 2014, p. 54; see also Hoffmann 2011, p. 389).

8 Jarass 2007, p. 488, marginal 60. (BVerfGE 87, 234/236 ff; 102, 254/337; 103 21/33;

110, 33/56 f¥).

? See, e.g. judgement of the Constitutional Review Chamber of the Supreme Court of
Estonia of 31 March 2011, case No. 3-4-1-19-10, p. 40, and judgement of the Administ-
rative Law Chamber of the Supreme Court of Estonia of 11 April 2016, case No. 3-3-1-75-15,
p. 20; judgement of the Criminal Law Chamber of the Supreme Court of Estonia of 5 June
2003, case No. 3-1-1-14-03, p. 13, judgement of the Criminal Law Chamber of the Supreme
Court of Estonia of 1 November 2013, case No. 3-1-1-89-13, p 8.2; decision of the
Constitutional Review Chamber of the Supreme Court of Estonia of 13 June 2005, case
No. 3-4-1-5-05, p. 16.

% Judgement of the European Court of Human rights of 25 June 2009 in Liivik vs. Estonia
(application no. 12157/05) p. 93-94; cited in the judgement of the Criminal Law Chamber
of the Supreme Court of Estonia of 9 November 2017, case No. 1-16-5792, p. 12.

' Judgement of the Criminal Law Chamber of the Supreme Court of Estonia of 5 March
2018, case No. 4-17-3766/25, p. 16.

% See, e.g. judgement of the Criminal Law Chamber of the Supreme Court of Estonia of
6 October 2017, case No. 1-15-9051, p. 29; judgement of the Administrative Law Chamber
of the Supreme Court of Estonia of 26 November 2009, case No. 3-3-1-73-09, p.9;

25



proceedings, the proceedings in question.”” The Supreme Court has also stated
that the use of undefined legal concepts delegates power of evaluation to the
body implementing the law, i.e. the court;”* the explication of such concepts thus
lies within the court’s discretion.” Since the undefined legal concept has been
generated by the legislator, the explication of the concept must follow the
guidance and objectives of the legislator.”®

German legal scholars have regularly emphasized how courts are obliged to
explicate extremely broadly stipulated legal conditions — undefined legal con-
cepts — related to various fields of law. In the case of undefined legal concepts,
the explication of the concept requires turning to extratextual material (objects
found in the world, social values and the like). The broadest terms explicated in
Gerglan case-law include ‘order and security’, ‘general interest’, ‘public interest’,
etc.

judgement of the Administrative Law Chamber of the Supreme Court of Estonia of
21 October 2015, case No. 3-3-1-27-15, p. 14.

» Judgement of the Administrative Law Chamber of the Supreme Court of Estonia of
6 March 2015, case No. 3-3-1-78-14, p. 9.3.

™ Judgement of the Administrative Law Chamber of the Supreme Court of Estonia of
27 June 2017, case No. 3-3-1-19-17, p. 28. Thus, the Criminal Law Chamber has opined that
‘[t]he term “immediately” is an undefined legal term used throughout the Code of Criminal
Procedure. If the law states that an action must take place immediately, it means that the
action in question must be carried as soon as possible and the obligated person must not
postpone the action any longer than is justified by the circumstances at hand. It cannot be the
case that the word “immediately” could always refer to an identical period of time.
Depending on the obligation at hand and the relevant circumstances, the term can designate
periods of different duration. In the case of certain actions that the law stipulates must be
carried out immediately, it is impossible to imagine considering even a one-day delay to be
justified. This applies to, e.g. immediately informing the suspect or the accused of their
rights (Code of Criminal Procedure, subsection 35 " (1)) and the immediate release of the
person in custody (Code of Criminal Procedure, subsection 131 (5)). It cannot be precluded,
however, that an action carried out several days, weeks or even months after the arising of
the obligation to carry out the action could be considered to have been carried out
immediately’ (decision of the Criminal Law Chamber of the Supreme Court of Estonia of
29 September 2014, case No. 3-1-1-37-14, p. 17).

% Judgement of the Criminal Law Chamber of the Supreme Court of Estonia of 17 March
2010, case No. 3-1-1-7-10, p. 7.1; judgement of the Criminal Law Chamber of the Supreme
Court of Estonia of 27 September 2006, case No. 3-1-1-81-06, p. 6; judgement of the Criminal
Law Chamber of the Supreme Court of Estonia of 9 December 2003, case No. 3-1-1-146-03,
p. 8.
% Judgement of the Constitutional Review Chamber of the Supreme Court of Estonia of
13 June 2006, case No. 3-4-1-5-05, p. 16.

7 For more detailed references to German case-law, see: Stelkens, Bonk, Sachs, marginal
157.
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The case-law of the Supreme Court of Estonia includes 66 cases where the
court has stated that a legal concept is undefined and has taken a position on the
explication of the concept.”® Numerous examples of the explication of undefined

legal concepts can be presented, e.g.: ‘employer’,” ‘fringe benefit’,'” ‘single

benefit’,'”! ‘immediately’,'” “frontal visibility’,'”® ‘predictable obstacle’,'®* ‘good

construction practice’,'” ‘contact with person’s professional activity’,' ‘close
relations’'”’, etc. have been explicated by different chambers of the Supreme
Court.

Undefined legal concepts are found in all fields of law. Their interpretation
can be specific to the relevant field.'"”™ In its case-law, the Supreme Court of
Estonia has also developed the position, that although, an administrative body

has a wide margin of discretion by interpreting undefined legal concepts, it does

% Search results on rk.legal.ce:

https://rk.legal.ee/?search=%22m%C3%A4%C3%A4ratlemata%20%C3%B5igusm%C3%B
Siste%?22&pageNr=0 and on riigikohus.ee:
https://www.riigikohus.ee/et/lahendid?tekst=%22m%C3%A4%C3%A4ratlemata+%C3%B5i
gusm%C3%B5iste%22%0D%0A &sortVaartus=LahendiKuulutamise Aeg&sortAsc=false&k
uvadaVaartus=Pealkiri&pageSize=25&defaultPageSize=25 (last visited 16 May 2018).

# Judgement of the Criminal Law Chamber of the Supreme Court of Estonia of 5 March
2018, case No. 4-17-3766/25, p. 16.

' judgement of the Administrative Law Chamber of the Supreme Court of Estonia of
21 October 2015, case No. 3-3-1-27-15, p. 16.

""" Judgement of the Constitutional Review Chamber of the Supreme Court of Estonia of
2 February 2015, case No. 3-4-1-33-14, p. 33.

' judgement of the Criminal Law Chamber of the Supreme Court of Estonia of
29 September 2014, case No. 3-1-1-37-14, p. 17.

' judgement of the Criminal Law Chamber of the Supreme Court of Estonia of 5 October
2012, case No. 3-1-1-80-12, p. 6.

1% Judgement of the Criminal Law Chamber of the Supreme Court of Estonia of 5 October
2012, case No. 3-1-1-80-12, p. 6.

1% judgement of the Administrative Law Chamber of the Supreme Court of Estonia of
28 March 2012, case No. 3-3-1-4-12, p. 23.

1% judgement of the Constitutional Review Chamber of the Supreme Court of Estonia of
27 March 2012, case No. 3-4-1-1-12, p. 32.

17 Judgement of the Administrative Law Chamber of the Supreme Court of Estonia of
16 June 2010, case No. 3-3-1-36-10, p. 22.

1% For instance, in the field of competition law, German legal methodology and case-law
have provided the following criteria for the concretization of concepts: the aim of legal
protection, case groups, interpretation conforming to EU law, interpretation conforming to
the constitution, and the consideration of interests as a methodological tool (Schiinemann (In
Harte-Bavendamm, Henning-Bodewig, Gesetz gegen den unlauteren Wettbewerb. Kom-
mentar) 2009, § 3 UVG, marginal 279). Thus, the explication of the undefined legal concept
‘due commercial care’ requires examining whether the purpose of the regulation is to ensure
fair competition. Having verified if this is so, the main method of concretization involves the
theory and practice of competition law accumulated over decades and concretization using
the case groups established therein (Ohly, Sosnitza 2016, marginal 17; this is supplemented
by field-specific criteria, such as the average undertaking’s obligation to tolerate, private,
self-, or common regulation, cartel-related infringement of competition law, etc.).
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not mean that the court’s control is restricted and that court cannot refute an
assessment. 109

3.2. Alegal gap as an ‘unplanned’ deficiency in law

Another issue discussed in this thesis, aside from the interpretation of undefined
legal concepts, is the filling of legal gaps. Gap-filling is a legal construction
used for reacting to unregulated areas. The interpretation of an undefined legal
concept and the filling of a legal gap are similar in nature, permitting the con-
current examination of their semiotic structure. Canaris defines a legal gap as a
situation where the law, when interpreted within the possible meanings of the
wording of the text, contains an ‘unplanned’ omission of a rule in spite of the
rule being required by the legal regime in its entirety.''* In other words, a gap is
an unplanned omission, incompleteness (Unvollstindigkeit) of positive law.
Various categories of gaps are distinguished in gap theory.'"!

' Judgement of the Administrative Law Chamber of the Supreme Court of Estonia of

20 April 2014, case No. 3-15-443/54, p 28. In its previous case-law has the Administrative
Law Chamber of the Supreme Court of Estonia of been on a different position, saying that in
case an administrative body uses an undefined legal concept, they will be required to
motivate this more thoroughly than usual in order for the addressee of the administrative act
to understand the substance of the act. The motivation presented must also enable a court to
verify whether the undefined legal concepts were explicated in a reasonable manner in
issuing the administrative act. (Judgement of the Administrative Law Chamber of the
Supreme Court of Estonia of 6 November 2002, case No. 3-3-1-62-02; Judgement of the
Administrative Law Chamber of the Supreme Court of Estonia of 28 October 2003, case No.
3-3-1-66-03, p. 22.)

"% Y arenz 1991, p. 373.

" Thus, Kramer distinguishes between de lege lata and de lege ferenda gaps (or gaps
within formal law and legal political gaps). The former are, in turn, divided into intra verba
legis or delegation gaps and praeter verba legis or open gaps. Legal political gaps, in turn,
include the category of contra verba legis or exception gaps.

Gaps intra legem (= intra verba legis) are rules similar to general clauses, legal prescriptions
for the exercise of the discretion of the court — that is, situations that are formally regulated
by law but where discretion is deliberately transferred to the court or an administrative organ
in order to avoid a social problem. Given that they have been deliberately left discretionary
power, we can speak of a delegation gap in such instances. Similar to undefined legal
concepts, they add flexibility to law. (Kramer 2016, p. 201-207).

Exception gaps constitute most of the occurrences of legal gaps. These include cases where
the deficiency relates to not just an individual legal statement but a certain regulation as a
whole (also called ‘regulation gaps’). (Larenz, Canaris 1995, p. 193).

Exception gaps are the converse of open gaps. The meaning of the words is too broad, too
ambiguous, precluding the establishment of the objective of the law. In a sense, it is
remarkable that such instances are called gaps at all, since prima vista, there does not appear
to be any omission in the regulation; on the contrary, it does exist, but an interpretation
based on the meaning of the words is too broad to be viable. Some German authors (e.g.
Brandenburg) find that it is incorrect to talk about a gap if that be the case (Kramer 2016,
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However, the definition of a gap as an unplanned omission in law, is sufficient
for the elucidation of the semiotic structure of the legal gap. In the literature it
has been brought out that, since modern courts are increasingly willing to fill
the gap praeter verba legis, the notion of a legal gap is also expanded.'"?

3.3. Foundations of the necessity of interpretation and
the objective of interpretation

Studies of the interpretation of law often begin with the question of the necessity
of interpretation. Does interpretation serve a purpose, especially considering
that in everyday use, ‘understand’ is an accomplishment verb: in most cases, it
means ‘be able to understand correctly’. Many authors, starting from Gadamer,
see interpretation as a process, the goal of which is to make something clear.
The object of this process must, therefore, be ‘a text or a text-analogue, which
in some way is confused, incomplete, cloudy, seemingly contradictory — in one

way or another unclear’.'"?

3.3.1. Narrow or broad necessity of interpretation

Should we interpret all provisions of the law or only those that are unclear? The
German Constitutional Court has adopted the approach that a legal norm is only
to be interpreted if it is unclear: a clear and unequivocal law is not interpreted
any further. There is room for interpretation only if the meaning of a word
seems ambiguous (the rule of unequivocality — Eindeutigkeitsregel''*). This rule
was considered particularly relevant in criminal law because of the prohibition
of analogy. According to the latest philosophic studies of language, defining
unequivocality of the norm is not possible, therefore it is no longer supported
and German case-law has abandoned referring to it. '

The converse of the principle of the necessity of interpretation of ambiguous
concepts is the principle of absolute necessity of interpretation. If clear

p. 209). The primary method for filling exception gaps is the method of teleological
interpretation found in legal methodology.

Other classifications of gaps exist, such as R6hl’s distinction between primary and secon-
dary gaps. (R6hl 2008, p. 634); Pawlowski’s distinction between gaps in norms, regulations
and laws (Pawlowski 1999, p. 210, marginal 463) or Zippelius’ distinction between formu-
lation mistake (Formulierungsliicken —Germ.) and value shortage (Wertungsmdngel —
Germ.) (Zippelius 2012, p. 52).

Beginning with A Zietelmann’s rectorate speech of 1902, German methodology of law
makes the distinction between genuine and non-genuine legal gaps. Kramer recommends
avoiding this distinction, however, as it can lead to the false impression that non-genuine
gaps are an imaginary category (Kramer 2016, p. 204).

"2 1 arenz, Canaris 1993, p. 189.

" Greenwalt 2010, p. 150.

" Decision of the German Constitutional Court 24.04.1952. BVerfGE 1, 263, 264.

" Henninger 2009, pp. 61-62.
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provisions did not require any interpretation at all (clara non sunt inter-
pretanda), the only conclusion could be that the sole reason for the existence of
different understandings of a norm would be ‘production errors’ on the legis-
lator’s part. Yet even those norms, the wording of which is beyond reproach in
linguistic terms, are often subject to heated debate. The narrow approach to
interpretation is, thus, unconvincing. Another counterargument to the narrow
approach is that judging whether a norm is clear in itself requires a mental
operation evaluating the meaning of the norm. This mental operation is known
in legal theory as the grammatical interpretation argument. The position that
only unclear legal norms require interpretation, therefore, actually states that a
grammatical interpretation is sufficient only for clear legal norms. This also
implies that the German Constitutional Court always employs grammatical
interpretation as a minimum level of interpretation. No provision is thus left
uninterpreted. All legal norms without exception are considered to require
interpretation, on the grounds that any legal norm is linguistic by nature and
language is essentially ambiguous.''® The broad approach is founded on the
generally recognized position that any legal norm is abstract in nature. Clear
and unclear situations can also be said to intersect to a certain degree, as the
significance of a concept depends on the situation where it is applied.'”

The position adopted in the present thesis is the broad approach to the
necessity of interpretation which considers all legal norms without exception to
require interpretation (this, in particular, is one of the premises of Articles II and
III). This, in turn, implies that the variety of legal norms constituting the subject
of research of the thesis is unlimited and not restricted by characteristics such as
‘unclarity’ or ‘misleadingness’.

3.3.2. Foundations of language: abstract nature of the legal norm

Language as a culturally evolved system of symbolic communication''® is cha-
racterized by a number of features such as abstractness, ambiguity, ellipsis,' "

116

This position is also represented by, e.g. Tella. (Tella 2014, p. 115).

"7 Greenwalt 2002, p. 269.

8 Bouchard 2013, p. 1.3.

"% In linguistics, elliptical sentences are defined as incomplete sentences. In some cases, the
missing elements can be deduced from one’s knowledge of syntax (elliptical sentences). In
other cases, the ellipsis carries a specific meaning; for instance, the lack of a subject in the
sentence ‘This should not take more than a few days’ means that the proposition should
apply to anyone. These are called minor sentences. The description of both elliptical and
minor sentences is one of the specific tasks of the study of syntax (Erelt, Erelt, Ross 2007).
In the legal sphere, ellipsis is also used for describing the selective nature of the text: any
text (including the text of a law) communicates information selectively and the omission of
something important is not precluded. Overcoming this deficiency is left to the person
interpreting the text of law. Accordingly, we may also say that the selective nature of the
information found in the text is one of the principal factors creating the necessity for the
interpretation of the text (Sillaots 1997, p. 25).
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continuous development, etc.'*’ T concentrate on the abstract nature of a lan-
guage. A legal norm, similar to any other unit of language, is abstract in nature
and abstractness as a characteristic of language is invariable. German authors
give a slightly different definition to the inevitability or intentionality of this
abstractness. According to Baumann, it would be more precise to call it
inevitable, insofar as a legal norm must include the typical or normal and it can
only do so thanks to its abstract nature.'*'

On the other hand, legal scholars often refer to the planned flexibility of the
law whereby the legislator intentionally uses undefined legal concepts (or open
concepts, concepts requiring interpretation, or concepts open to interpretation),
thus rendering legal language even more abstract.'** To maintain the flexibility
of law, numerous undefined legal concepts (‘good manners’, ‘necessary care’,
‘reasonable time’, etc.) are used alongside concepts that have an established
legal definition. Legal theory distinguishes between strong (ius strictum) and
weak norms (ius aequum). Strong norms are those that are concretized through
semantic interpretation and weak norms are those providing extensive discretion
to the person applying the norm.'** Indeterminacy is, on the one hand, a means
used by the legislator to ensure room for discretion, while on the other hand, it
is a genuine characteristic of the language.'**

My position is that the utilization of general principles and undefined legal
concepts renders law more flexible, yet it is not directly related to the abstract
nature of language. Any unit of language is abstract and abstractness is an
invariable characteristic of language, but above and beyond abstractness, lan-
guage also provides the possibility of extending or compressing the semantic
field of the norm through the choice of words, i.e. using soft law.

12 Greenberg 2017, p 108.

"2l Baumann 1989, p. 88-89.

122 Riithers 2005, p. 443, marginal 689. Riithers is one of the authors considering the
abstractness of the norm a legal technique. Riithers points out that since a distinctive feature
of legislative language and legal language is the fact that an unlimited number of situations
requiring regulation must be encompassed by and conform to a limited and minimal number
of legal acts, the legislator must, first of all, use general terms to encompass a large number
of potential circumstances. Second, a number of legal norms contain general preconceptions
that allow accounting for changing value judgements. These include undefined legal con-
cepts (e.g. ‘moderate’, ‘suitable’, ‘careless’, ‘gross ingratitude’, ‘dishonourable behaviour’)
and general clauses (‘significant reason’, ‘good faith’, ‘good manners’). The ‘imprecision’ of
general clauses and undefined legal concepts is generally planned into the law. This allows
increasing the scope of and discretion related to the norm. The law gains in flexibility
through calculated imprecision, enabling the application of the law to new circumstances or
practicing new social or political value judgements (Riithers 2005, p. 141, marginal 177).
Riithers’ position that the abstractness of language can be increased through the choice of
words is, however, inaccurate. Abstractness is an immanent quality of language that equally
characterizes all words found in language (linguistic signs) without classifying them into
more or less abstract or more or less concrete ones. What Riithers is describing here is the
extension of a concept which can, indeed, vary.

123 R5hl, Rohl 2008, p. 240.

2% This is the position held by a number of authors; see, e.g. Cao 2012, pp. 14-15.
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3.3.3. Ellipticalness and incompleteness of the legal norm

The absolute necessity of interpretation can also be explained by the elliptical-
ness of law. For example, Raz finds that the law is necessarily incomplete.'”
More specifically, every legal case is partly related to a regulated and partly to
an unregulated field.'* The ellipticalness of language is compensated for by law
as a system. Rules codified in laws are characterized by abstractness (in the
sense that no connection to a specific use case is yet drawn), the endeavour to
describe potential similar future situations. Since no two court cases are the
same (although some cases may be extremely similar, so-called typical cases), it
is vital to evaluate in judging each case which factual circumstances fall into the
regulated area and which ones do not.

Just like each case is new in a certain sense, as it touches upon a partly
regulated and partly unregulated area, each legal norm is binary in nature: some
of the factual circumstances can, without a doubt, be subsumed under the legal
norm, their properties are reflected in the legal norm; they are unequivocally
visible in the legal text. Meanwhile, a (larger) part of the factual circumstances
of the case are not reflected in the legal text; in some cases, they might also lack
any significance from the perspective of the application of law (e.g. hair colour
is usually not important; it may, however, prove significant in a case related to
equal treatment on a racial basis). Each legal norm should thus inevitably be
considered elliptical in nature. The ellipticalness of law has also been called the
selectivity of the text: texts (including the text of a legal act) transmit infor-
mation selectively; the exclusion of important aspects can never be ruled out.
Overcoming this deficiency then becomes the task of the interpreter of the
normative text. It can thus also be said that the selectivity of the information
found in the text is a key factor leading to the necessity of the interpretation of
the text."”’” Below, the quality of the legal norm of being simultaneously related
to both intra-legal and extra-legal matters, i.e. each legal norm being divided
into parts referring to the law and those referring to factors outside the law, is
also termed self- and external reference (see chapter 5.1.2 for more details).

3.4. Summary

To recapitulate the main points of the previous sections, the focus of the thesis
is on the interpretation of written undefined legal concepts and filling in legal
gaps as unplanned omissions in law based on the premise of the abstract and
elliptical nature of language. This necessarily results in the need to interpret all
provisions and the gaps found in these.

12 Raz 2009, p. 224.
126 Vesting 2007, p. 121, marginal 232.
127 Sillaots, 1997, p. 25.
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4. Methodology

The analysis presented herein is interdisciplinary in nature, relying on the
parallel use of methods from the methodology of law and legal semiotics.'”®
Given that the methods of legal semiotics are inseparably related to the termino-
logy of the author whose tradition is taken as the foundation, these are discussed
in more detail in each article.

The methodology of law can be either descriptive or normative. In the first
case, the focus is on the actual interpretation of law in case-law. In the second
case, standards and guidelines are developed for correct judicial decisions.'”
Descriptive and normative methodology are not always separable, as courts
utilize in their judgements suggested solutions proposed by legal methodology.
The willingness of adjudicators to adopt a theory of interpretation, in turn,
depends on the practicability of the theory. Descriptive and normative approaches
are usually not distinguished in German methodology."*® The distinction is,
however, frequently drawn by American scholars, such as Greenwalt and Wacks.
According to Wacks, they should, in fact, be distinguished as far as we can,
even though he, too, admits that there is no clear difference between the two."!

According to Wacks, descriptive legal theory is explanatory — its objective is
to explain why law is what it is,'** whereas normative legal theory is concerned
with values and asks what law should be like. According to Greenwalt,
descriptive and normative theories connect with each other in critical respects:
through the endeavour to ensure the continuation of existing practices; through
the proposals made by theory for improving the consistency of inconsistent
practices; and through the consideration of the legal system as a whole.'”?

Both approaches are used in parallel here. For instance, Article II employs a
descriptive approach in studying the case-law of the Supreme Court of Estonia
and the European Court of Human Rights, explaining how the court establishes
a legal gap and finds means for filling it. Article III also employs a descriptive
approach, studying the directivity of the legal text, as well as a normative
approach, in that the objective of the study is finding the best available model of
interpretation. The approach employed in Article IV is mainly normative in
what concerns the establishment of the relationship between legal language and
natural language. Even though either the descriptive or the normative methodo-
logy may be prioritized here in certain aspects, it can still be said that in general,
the two are integrated in the thesis as a whole.

' The methodological foundations of semiotics are discussed together with the main results

of the articles, as the semiotic methodology used is inseparable from the results of the
semiotic analysis.

129 Vogenauer 2001, p. 18.

O Ibid., p. 21.

" Wacks 2005, pp. 7-8.

> Wacks 2005, p. 8.

3 Greenwalt 2002, p. 271.
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As the semiotic analysis of undefined legal concepts and legal gaps can
employ either a theoretical or empirical approach, some sections of the thesis
focussing on the analysis of case-law also use empirical methods.

5. Results

The thesis comprises four articles. The first of these (Article I) is an overview
article of the field of research and objectives of legal semiotics. The article
presents an account of the present state of the field. The main results of the
article were discussed in Section 1 and do not need to be repeated here.

Articles II, IIT and IV are studies seeking for a semiotic model for the inter-
pretation of law and the analysis carried out in these forms the main part of the
results of the thesis. The following choices were made among the author-spe-
cific approaches to legal semiotics. I used three semiotic theories in my study,
which I developed into legal semiotic theories:

1) Thomas Sebeok and Marcel Danesi’s theory of the sign, derived from
Charles Sanders Peirce’s theory of the sign (Article II);

2) Umberto Eco’s theory of the interpretation of a literary text, based on
Charles Sanders Peirce’s theory of the sign (Article 11I); and

3) Cultural theory of Juri Lotman and the Tartu-Moscow School (theory of
primary and secondary modelling systems) (Article IV).

Two of the articles (Article II and Article III) were based on the Peircean
tradition and later developments of Peircean theory. This approach has been
explored the most thoroughly in legal semiotics and even though it is more
related to the common law system due to the American background of the
authors, it can also be applied in our legal system. Peirce’s broad-based philo-
sophy (logic) does not limit the choice of the research problem in any way. As
noted above, the interpretation of law as a text (statutory interpretation) is also
of interest to common law authors, making it applicable here as well.

My second starting point is the semiotics of Juri Lotman, analyzed in Article
IV. It is only natural for Tartu semiotics to speak to Estonian authors; the
development of this line of thought is also valuable as yet another step in local
intellectual history. The main thing, however, is that Lotman’s semiotics
provides us with an understanding of the studying and functioning of culture
that can also be applied to the study of law as a cultural and social phenomenon.
The parallel application of different semiotic theories was necessitated by the
aim of providing a comparative account of the subjects of research — the
interpretation of undefined legal concepts and the filling of legal gaps. The
application of Peircean and Lotmanian semiotics to these problems of legal
methodology provides us with a more diverse result.

On the basis of my study, it can be followed that the legal norm as well as
the legal gap as signs are binary and directive in their nature. Before explaining
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these findings further, I must define the concepts of binarity and directivity and
the related concepts of self- and external reference.

Directivity here refers to Eco’s important conclusion drawn from the
concept of the inferentiality'** of the sign — namely, that all potential textual
developments (interpretations) of a term are virtually confined in the meaning
of the term."* According to Eco, the interpretation of a text is determined by
instructions found at different textual levels."*® Eco abandons the concept of the
equivalence of the sign, replacing it with the concept of the inferentiality of the
sign. According to the concept of equivalence, signs are synonymous or
definitive, with a biconditional connection (i.e. relationship of equivalence)
between the signifier and the signified. Eco’s inferential sign is more aptly
described as corresponding to an if ... then relationship, as each sign contains an
array of instructions or references’ to the components of the sign, the context
and circumstances related to the sign."”® The instructions or references them-
selves, however, also constitute an array of new signs that do not replace or
translate an existing sign (as it is considered to be the case with biconditional
relationships) but add something new — in some respect or capacity'*’ — to the
sign that they stand for."** This phenomenon is called the infinite sign process
or semiosis. The original sign thus increases in substance as a result of its
interpretation. Below, the instructions or references contained in the sign will be
classified into two different types based on the object of the reference — self-
and external reference.

Self-reference means that the sign refers to the system that it originates
from, the context where it is located, and its own structural characteristics. The
sign conveys the code of the system'*! it originates from. In the case of the signs

% Eco does not use term ‘directivity” himself, speaking instead of the inferentiality of the

sign. Eco, The Theory of Signs, 1981, p. 44.

135 Bco, Lector in Fabula, 2005, p- 40.

% Eco distinguishes between 9 textual levels. In addition to the linear text manifestation
(text), he distinguishes as intensions 1) codes and sub-codes; 2) discursive structures;
3) narrative structures; 4) actantial structures, and 5) ideological structures of the text. The
extensions of a text include 6) circumstances of utterance; 7) (bracketed) extensions
8) forecasts and inferential walks, and 9) world structures. (Eco, The Theory of Signs, 1981,
p- 43). The focus of Article II was only on levels 1-5 (termed the intensions of the text) due
to their relationship to legal interpretation. Extensions (levels 6-9) may be relevant in legal
subsumption and therefore were discussed in the study. All four intensions are apparent in
the course of legal interpretation, although not all of them might be relevant to each
individual case.

7 The concept of reference used in semiotics should be distinguished from the concept of
blanket or referential norms used in legal studies. Self-referentiality is characteristic to all
norms, rather than only being limited to blanket norms.

¥ (Eco, The Theory of Signs, 1981, pp. 41-44). It should also be noted that Eco draws a
distinction between the interpretation and the use of a sign (Eco, Theory of Signs, 1981, p. 36).
% Peirce, 1931-1966, 2.228.

% Ibid.

! The term ‘code’ is widely used in semiotics. According to Tiefenbrun, the most complex
concept of the code is provided by U. Eco (Tiefenbrun, 1980, Signs of the hidden, p. 20). In
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of the legal order, the self-referentiality of the sign encompasses relationships of
the sign to the legal system as a whole,'** e.g. relationships to the purpose of the
legal act, to other provisions, to the systematic of the branches of law, to its
place in the hierarchy of legal acts; self-referentiality also encompasses the
meanings of the term in other legal acts, earlier interpretations found in case-
law, etc. Self-reference thus signifies reference to the legal system as opposed to
other extra-legal systems (social order, moral order, economic system, etc.).

External reference means that the sign, as a member of not just one but a
number of sign systems, also refers to an indeterminate number of circum-
stances outside the given sign system. Signs that form a part of law as a sign
system are simultaneously also signs of other sign systems, such as natural
language or common language,'” moral order, cultural order, the economic
system, history, as well as the personal system of values and convictions of each
interpreter. In other words, external reference encompasses all those extra-legal
circumstances that affect the interpretation of the legal norm (situation of
application, values prevalent in the society, etc.). Self-reference and external
reference are competing sources of the meaning of the sign.

The concept of binarity (binary oppositions) originated in Saussurean struc-
turalist theory and has been used a lot, for example by Prague Linguistic Circle,
Roman Jakobson, Claude Levi-Strauss, Algirdas Greimas and by others A binary
opposition is a significant distinction dividing the semantic field into two
opposing poles."** The opposing poles are contingent on and inextricably related
to each other.

A summary of the principal semiotic theories employed in the articles,
research problems, and findings is presented in the table below.

the typology of codes, we can distinguish between logical, social, and aesthetic codes, but it
must be noted that different classifications are provided by different authors. Legal semiotics,
just as in speculative rhetorics in general, searches for a relationship or a type of relationship in
semiotic methodology; thus, it has been found that legal text or legal discourse (i.e. a coherent
text) refers to the legal code (Bellert, 1973, p. 285). According to Tiefenbrun, the legal code is
a language consisting of signs and sign relations governed by a convention. Law involves
numerous codes and the receiver of a coded message understands the signs found in the
message only if they are acquainted with the conventions of the given code. The endeavour of
the law practitioner to understand the signs of the code is called interpretation. Thus, concepts
such as ‘death’ or ‘right to life’ represent different codes depending on whether they are being
used in law, medicine, or celebrity journalism (Tiefenbrun 1986, p. 96).

"2 Intra-legal relationships are identified within the method of systematic interpretation (the
location of the norm within the legal act, regulatory relationships, and relationships to the
general principles of law). R6hl, Rohl 2008, p. 622.

" The term natural language is generally used in semiotic texts (see, e.g. Juri Lotman.
Kultuuritiipoloogiast. Trans. K. Tamm, T. Pern, S. Salupere. Tartu Ulikooli Kirjastus, 2010).
I prefer the term common language, as it is more common in Estonian legal literature (see,
e.g. Vettik, 2014, p. 1). Lotman et. al., p. 43, Section 4.0.0. Cf. the works of Kristeva who
draws a distinction between natural language and the superstructure that it supports in her
concept of ‘intertextuality’ (Kristeva, 1994, p. 376).

14 Kull, Salupere, 2018, p. 502; Sebeok, 1986, p. 83.
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Table 1. Summary of the results of Articles II, III and IV.

Article I1 Article I1I Article IV
Semiotic | Sebeok, Danesi Eco Lotman
basis
Research | Semiotic model of |Semiotic model of | Semiotic model of the
problem | gap-filling. the interpretation of | interpretation of defined and
a legal norm. undefined legal concepts and
semiotic model of gap-filling.
Findings |The gap and the The directivity of | Each legal concept is binary in
undefined legal the text results from | nature: both self-referential
concept act in a its deep structures. | (static) and externally
similar manner as | The self-referential |referential (dynamic). Constant
signs in the legal nature of the legal | circulation takes place between
system and the text ensures meanings in legal and natural
semiotic models for | conformance to the |language.
the resolution of principle of rule of
both are identical. |law. The meaning of legal language
as a secondary modelling
Undefined legal The text is system is based on the primary
concepts and gaps | characterized by modelling system — natural
discovered in law | striving towards language. The interpretation of
serve a dynamic greater degree of | a legal norm and law-making
function. stasis, including are inverse processes and the
conciseness: being | binary nature of concepts
Mechanisms more self-referent, |creates a constant tension in the
imparting meaning | self-fulfilling, legal system between static and
to the gap in the forming intratextual | dynamic aspects.
legal system as a | links to itself.
whole can be The binary nature of law is the
divided into three most characteristic to undefined
types: iconic, legal concepts and legal gaps,
indexical, and but is also typical to legal
symbolic sign language as a whole.
relationships.
Links Fulfilling a legal |Legal Legal language is binary in
between |gap is a sign interpretation is a | nature.
the process which is | sign process which
findings |binary and is governed by a
in the directive in directivity of a text
articles nature. as a sign.

The analysis had one main research objective and two sub-objectives, as
discussed in Section 2. The results of the study are, thus, presented in three parts
corresponding to each research question, beginning with the sub-objectives and
moving towards the final objective.
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5.1. A semiotic model for the interpretation
of undefined legal concepts

5.1.1. Directivity of the legal norm as a sign

Directivity and binarity are the two semiotic properties of the legal norm as a sign
that determine the formation of meaning. The directive nature of the legal norm
was studied in Article III; this question was examined from the perspective of
Umberto Eco’s theory of the semiotic interpretation of the narrative text.

Eco’s theory is fundamentally founded on the premise that a pre-textual
theory of language, or a theory of signs, is required in order to determine where
and to what extent the text can produce potential interpretations.'*> Textual
interpretation follows the same rules as the interpretation of the sign.'*® Eco’s
theory of interpretation distinguishes between the intensions and extensions of a
text. Intensions are textual levels that relate to what the text includes, whereas
extensions are textual levels that relate to the situation of interpretation and the
‘world’ in which the text is interpreted."”’ From the perspective of the develop-
ment of the theory of legal interpretation, Eco’s concept of the intensions of a
text (self-reference) is the most useful part his theory of interpretation. The
intensions of a text include the levels of discursive,'*® actantial,'® narrative,'™
and ideological™' structures, as well as codes'*” and sub-codes characteristic to

'3 Eco, The Theory of Signs, 1981, p. 36.

5 Ibid., p. 44.

47 Umberto Eco, The Role of the Reader, 1979, p. 14. Figure 0.3.

¥ Discursive structures, in Eco’s terms, mean emphasizing the meanings of some parts of
the text and de-emphasizing others or a situation where every reader uses the same
properties of the text as the basis of their interpretation. (Eco, The Role of the Reader. 1979,
p- 23. (A similar synopsis is provided by Bianchi and Gieri, 2009, p. 22.)

149" Actantial roles are filled by concrete actors and elements of the fabula. (Eco, The Role of
the Reader 1979, p. 37.)

150 Narrative structures are related to the actualization of a fabula, that is, the function of
coherent reading, which is (as noted in Article IIl) especially apparent in the case of
procedural norms. (Eco, Lector in Fabula 2005, p. 114.)

! 1deological competence of the model reader directs the choice of ideological oppositions.
(Eco, Lector in Fabula 2005, p. 184.) (About the relations of ideology and meta-language see
Mertz 1994, p. 447.)

"2 The term ‘code’ is widely used in semiotics. According to Tiefenbrun, the most complex
concept of the code is provided by U. Eco (Tiefenbrun 1980, Signs of the hidden, p. 20). In
the typology of codes, we can distinguish between logical, social, and aesthetic codes, but it
must be noted that different authors provide different divisions. Legal semiotics, just as in
speculative rhetorics in general, searches for a relationship or a type of relationship in
semiotic methodology; thus, it has been found that legal text or legal discourse (i.e. a coherent
text) refers to the legal code (Bellert 1973, p. 285). According to Tiefenbrun, the legal code
is a language consisting of signs and sign relations governed by a convention. Law involves
numerous codes and the receiver of a coded message understands the signs found in the
message only if they are acquainted with the conventions of the given code. The endeavour
of the law practitioner to understand the signs of the code is called interpretation. Thus,
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the text. These textual levels indicate the potential textual developments virtually
contained in the text, i.e contained in the self-reference of the text (sign). A text
is directive in relation to the thing in connection to which meanings are formed.
Eco’s theory allows us to study how directivity functions in the legal text.

In order to explicate the function of directivity in the legal text, we must first
focus on the role of the model reader in Eco’s theory. Eco finds that each sign
contains a whole array of instructions'” that must be decoded by the model
reader."” The text guides the reader through the abovementioned structural
levels. Eco, however, makes demands upon the reader (interpreter) of the text,
rather than the text itself. The text itself is a lazy mechanism that demands a
strong will to cooperate from the reader in order to fill the gaps found therein.'”
The directivity of the text means that the formation of meaning through the joint
efforts of the sender and the receiver is directed by the text, but determining this
meaning is the task of the reader.

In article 111, I investigated, whether the intensions of a legal text are involved
into legal interpretation. Analyzing the deep structural elements of law according
to Eco I found a similarity to narrative texts: the textual cooperation by the
interpreter of law in different levels of a text can be seen. In law, the level of
codes can be divided into vocabulary controlled by the legislator (in Eco’s terms,
the basic dictionary), rules of co-reference (systematics of the norm), intra-textual
frames (connections requiring specific legal knowledge, conceptual-systematic
arguments), and ideological overcoding. Actantial structures are usually not
dominant in legal language, as the passive voice is often employed. Ideological
structures, meanwhile, are immanent in the legal text and are important governors
of interpretation. Legal scholars have also noticed the directives of the text in its
different levels: the normative text presented by the legislator is just a general
scheme (pattern), a road sign guiding the interpreter’s mental activity in forming
the contents of the text.'”®

According to Eco, the author always has a strategy that is reflected in textual
levels discussed above and is observed by the author when writing the text.
Interpretation follows a strategy envisioned by the author, insofar as the author
already has a hypothesis of interpretation when writing the text."”” The author
determines the ways of interpreting the text. They are also the one who
determines the competence of the reader through the vocabulary used and intra-
textual guidelines. The interpretation of the text is, thus, born in cooperation
between the author and the reads (Eco’s model reader'’®)

concepts such as ‘death’ or ‘right to life’ represent different codes depending on whether they
are being used in law, medicine, or celebrity journalism (Tiefenbrun 1986, p. 96).

"> Eco, Theory of Signs and the Role of the Reader 1981, p. 36.

' Eco, Theory of Signs 1981, p. 36.

155 Bco, Lector in Fabula, 2005, p- 32.

1% Sillaots 1997, p. 35.

37 Eco 2005, Lector in Fabula, p. 76.

'8 Even though Eco always writes ‘Model Reader’ with a capital letter, it is dropped here
for the sake of academic style. The same applies to ‘Author’.

w
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Transferred to law it means that already the legislator defines the inter-
pretation of the law. Although the will of the legislator has usually disappeared
from the arena by the time of implementation of law, it has become difficult to
ascertain or insignificant, and it may be that only the reluctant* text is the one
that represents it. By the very levels of the legal text, the interpreter becomes
aware of its meaning. According to Eco, textual cooperation presupposes that
the model reader has the duty to restore the codes of the sender with the
maximum nearness.'® The counterpart of this principle of maximum nearness is
that the author determines the modus of interpretation of the text.'®' These two
principles support the realization of the principle of rule of law in modern legal
thought. Law is intolerant of not only plurality of results but also plurality of
interpretations if this would cast doubt on the legitimacy of the results, no
matter how unique and enforceable these interpretations are.'®

In summary, the investigation conducted in Article III showed that similar to
narrative texts, the directivity of the legal text in relation to its meaning is also
manifest when analyzing the deep structural elements of the legal text following
Eco’s theory. The meaning of the legal text is formed by its internal structures.
However, even though there is no single meaning innate to the text, the number
of potential meanings is never infinite.'® (see also chapter 5.3.1)

5.1.2. Binarity of a legal norm as a sign

Binarity is the second semiotic property of the legal norm as a sign alsongside
its directive nature that determines the formation of meaning. Based on the
cultural semiotics'® of the Tartu-Moscow School of semiotics (TMS)'®
influential in Europe in the 1960s to the 1980s, Article IV shows that all
meaningful elements from the vocabulary of natural language to artistic texts

199 Eco uses this notion, Eco 2005, Lector in Fabula, p. 33.

10 Eco 2005, Lector in Fabula, p. 70.

"V Ibid., p. 184, note 4.

12 Kingwell 1994, p. 343.

1% Eco states that any attempt to claim that the given text only has one specific meaning is
just as extreme as attempting to claim that the meanings of the text are infinite. Eco points
out that while the text contains instructions for understanding that also limit the number of
possible meanings, this number is never reduced to one (Eco 1989, Drift and unlimited
semiosis, p. 1).

' The main sources for the study were: Lotman 2013 Kultuurimédlu; Lotman et. al., 1973.
Theses on the semiotic study of cultures; Lotman, Pjatigorski 2010. [1970, 1973] Tekst ja
funktsioon. Kultuuri tiipoloogiast; Lotman 1974. Primary and Secondary Communication-
Modeling Systems; Lotman 2012. Text and cultural polyglotism; Lotman 2013. On the
dynamics of culture.

It has to be added, that TMS’s theory differs a lot from the Eco’s theory and TMS utilizes
different vocabulary. What is special for TMS, is the emphasis on the text-centeredness: its
central system is not a language, a sign, a structure, a binary oppositions or grammar, but a
text. (Lotman, M. 2012, p. 125.)

19 Pilshchikov, Trunin 2016, summary.
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(and legal texts) act according to the same regularities.'® It follows, that a legal
text thtat is simultaneously a text in a natural language and a cultural text, acts
according to the same regularities, too. The most important regularity distin-
guished by TMS, is the distinction between two types of modelling systems:
primary and secondary modelling systems. The primary modelling system is,
according to Juri Lotman, one of the founders of TMS, natural language.'®’ All
cultural texts, which also include the legal text, are defined by Lotman as
secondary modelling systems, the structure of which can be ideological, artistic,
ethical, etc. Legal text is the text in the secondary language and in the natural
language at the same time.'®® This determines, that meanings in the secondary
modelling system are formed using the means of natural language or through
means employed in other semiotic systems (in law through means of syste-
matics of norms, for example).'®’

Despite the fact that the greatest possible unambiguity is sought in the legal
language, it nevertheless always includes concepts whose meaning is not
defined and whose definition is possible only thanks to the natural language.
Therefore, the law includes both natural and professional language.'”

' L otman 2013, p. 1379.

17 Lotman et. al., p. 43, 4.0.0. In comparison, Kristeva cites a parallel with her concept of
intertextuality, pointing out that ‘based on natural language, art is of another, “super-
structural”,” (Kristeva 1994, p. 376).

'8 The authors of the TMS distinguish three different types of relationships between the text
and culture: a) A text in a natural language is not a text of the given culture; b) A text in the
given secondary language is simultaneously a text in the natural language; c) A verbal text of
the given culture is not a text in the given natural language. (Lotman et. al., p. 43, 4.0.0 (b)).
The legal text is a text of the type (b). This means that a legal text is simultaneously a text in
a natural language and a cultural text.

1" Lotman 1977 [1970], p. 35. Monticelli, Daniele 2016, p. 440.

70 Lotman also draws a distinction between texts and non-texts, i.e. utterances. (Lotman,
Pjatigorski 2010 [1970, 1973], p. 87.) According to Lotman the texts are distinguished from
utterances by a certain order; the order makes a text text. As the basis for the concept of text,
Lotman defines: expressiveness, boundedness and structure. (See closer: Lotman 2006
(1970), p. 93-96). In culture there are many texts, but not all of them are culture texts. As an
example of this relationship, TMS scholars point to a poem by Pushkin that is
simultaneously a text in Russian and a culture text. As an example of this relationship, TMS
scholars point to a poem by Pushkin that is simultaneously a text in Russian and a culture
text. (Lotman et. al. 1973, p. 64, no. 5.0.1.) Likewise, every legal text, as mentioned above,
as a secondary modeling system, is also text in natural language. In the legislative process, a
legal text is composed of words of natural language (utterances), which are transformed into
a text. The words of natural language are thus conferred a specific meaning (through the
means of legal system) that they did not possess outside this cultural text. It is noteworthy
that culture is heterogeneous: a text that is a cultural text in one cultural sphere may not be in
another. Drawing an example from Estonia, we could say that “Lend your book to me” is an
utterance, whereas “Lend your lyre to me, Vanemuine” is an example of culture text, the
Estonian national epic “Kalevipoeg”. (Kreutzwald, translated by Kartus 2011, p. 17.) Asking
whether these examples are texts or utterances in the legal language, it turns out that both of
the sentences represent utterances (in the opposition utterance — text) from the point of view
of law. Neither of them is explicitly part of the legal system, we rather perceive them as
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The problematic of natural and professional language is recurring in the
legal theory, so the distinction between primary and secondary modeling
systems is not new from the point of view of law. However, less attention has
been paid to the conclusion, that all the elements of the text also bear a double
meaning,'”" i.e every legal concept individually. All legal concepts possess this
binary nature, circulating between legal and natural language.

Just like Lotman attributes texts double obedience to primary and secondary
modeling systems, the same binary opposition is also designated in legal theory
by the terms ‘self-reference’ and ‘external reference’. Each legal norm contains
an intra-legal and extra-legal element. According to Vesting, the interpretation
of law must pay particular attention to two issues: consistency in terms of the
repeatability of judgements (self-reference) and consideration of the structure
of each particular case (external reference).'”” Every legal norm is a part of
legal system and self-reference means the reference to the legal system as
opposed to the extra-legal systems such as social system, moral order or eco-
nomical system etc.

Binary structure of the legal norm

self reference external reference
TEXT UTTERANCE

Figure 2. Binary structure of the legal norm.

extra-legal, that is, as utterances to this system. On the other hand, legal text in Law of
Obligations Act (Passed 26.09.2001. RT I 2001, 81, 487. Entry into force 01.07.2002.
Available in English: https://www.riigiteataja.ce/en/eli/507022018004/consolide.) § 396
sec. 1, is a text of legal system. Pursue to that norm “by a loan agreement, one person (the
lender) undertakes to grant a sum of money or a fungible thing (a loan) to another person
(the recipient of the loan), and the recipient of the loan undertakes to repay the same sum of
money or return a thing with the same characteristics in the same amount and with the same
quality (Definition of loan agreement)”. “A loan” as an utterance becomes “a loan” as a text.
! Lotman, 1k 2006 (1970), p. 498.

' Vesting 2004, p. 121, marginal 232. In comparison, it should be noted that completely
different models also exist, e.g. the model created by Trans is based on the theories of
N. Luhmann and analyzes the formation of self-referential legal knowledge through
discursive behaviour (Tans 2018, p. 1).
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The binarity of self- and external reference is the reason for the dynamics of law
and at the same time it helps to explain the reasons of the dynamics of law. Any
part of the legal system as a self-reference keeps the statics of the legal system.

Internal relationships within the legal system develop in parallel with the
development of the legal system itself and are more stable in the long run than
extra-legal relationships, as intra-legal integration is programmed into the process
of legislation, conscious, and coherent. Each change in legislation is a part of
the system and transforms, but does not damage the whole. The functioning and
stability of the legal system is preserved. There is a pattern that, the more
complex the semiosphere is; the more complex is its ‘interpretation’. (Due to
semiotic ‘tension’ between different languages of a culture, the inner ‘tension’
between competing languages can be slowed down when ‘self-description’ or
the development of a meta-language appears).'”” In law, the court serves as self-
description of a legal system. External reference encompasses all circumstances
affecting the interpretation given to the legal norm (situation of use, values
prevalent in the society, etc).

At the same time all the elements of the legal system as a signs have an
external reference. Extra-legal integration is, however, programmed only partially
and is subject to change along with the social situation where the norm is
established. Thus, the intra-legal integration of the constitutional provision ‘The
family /---/ enjoys the protection of the government’ (Constitution of the
Republic of Estonia, Section 27) is invariable. This norm is situated in Chapter
IT “Fundamental rights, freedoms and duties” of the constitution and is related
to other constitutional values, but not in a hierarchy.'”* At the same time the
external reference of the norm depends on what the society understands by
‘family’ (as well as by ‘government’ and by ‘protection’). If the concept of a
family changes in time, the external reference of a norm changes also. External
reference becomes relevant when the norm is applied; only then is it established
what the norm refers to outside the legal system. Upon the application of the
legal norm, then, reality (extra-legal material) will model the substance of the
provision, and it may require changing the intra-legal integration. The external
reference dominates in the case of interpretation of undefined legal concepts;
the self-reference dominates in the case of interpretation of defined legal con-
cepts. External reference is thus the source of the dynamics of law and unde-
fined legal concepts on help to ensure the flexibility of the legal system. By
contrast, the defined legal concepts protect the stability of the system. As shown
in Article IV, this binary structure is especially apparent in the case of unde-
fined legal concepts.

To sum up, any text in any secondary modelling system, as well as any text
of the legal system is at the same time also a text in common language, meaning
that each legal concept is always binary in nature, containing self- and external

' Verenich 2018, p. 418. (In a book “Semiootika” 2018. Kull, Salupere (Ed.), see also
Verenits 2014, p. 12).
" Madise (Ed.) 2017, II chapter, p. 2.
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reference that are held in mutual tension.'” In legal interpretation, this tension
is expressed in the competition between common language and professional
language.

5.2. A semiotic model for filling legal gaps

The legal text does not only consist of sequences of legal concepts. As discussed
above, language is abstract and legal norms are elliptical. This also allows
inquiring into legal gaps found in the area not covered by legal concepts — how
the filling of such gaps confers meaning to a hitherto meaningless area. Gap-
filling is a process of interpretation in the broad sense.'’®

It is possible to speak about gap in law from the moment of detecting a gap.
Before acknowledging a gap by the interpreter, the absence of a norm is not
semantic. That is the case with every sign. Peirce emphasizes that a sign does
not act as a sign, if it is not noticed as a sign.'”’ If a gap has been detected, it is
possible to concretize, what kind of regulation is missing, from which part of
law and what kind of regulation is needed — it is possible to formulate a norm-
hypothesis.

The need of legal regulation can be seen as a Sign Zero approached by two
great and creative intellectuals, Peirce and Jakobson. Sign Zero may indicate a
relation which has only one relate apparent, and the other one missing: deleted,
emergent and not yet existent, but hypothetical on a special level of signi-
ficance. The one that is empty or blank — ellipsed — is not itself a Zero Sign; but
it is a relation which is marked by the Sign Zero.'”® Thus, in every detected gap
of law there are also relations to the other signs (in legal system), which become
important, when overcoming this gap. The legal order as a whole has a potential
to relate with a gap.

The semiotic model of gap-filling is similar to the semiotic model of inter-
pretation of legal norms. In law, meanings to substitute for a gap (with the help
of surrounding law) are also generated by virtue of two principles, binarity and
directivity. In order to explicate how signs are used for affording meaning to
legal gaps, it is necessary to compare the method of gap-filling with the method
of the interpretation of norms. In case of the undefined legal concept, the unde-
fined concept itself a sign, the properties of which can be analyzed (I have thus
employed Eco’s theory for studying the various textual levels of legal concepts,

'3 Tension is a concept frequently employed in the semiotics of the Tartu-Moscow School,
signifying the alternation of domination and non-domination between opposing cultural
phenomena.

' Note, though, that in legal theory, it is not a standard practice to consider any
interpretation of a norm gap-filling (R6hl, R6hl 2008, p. 633).

"7 Peirce 1974, 2.242. (Quotations from the Collected Papers are referenced in the standard
manner of Peirce scholarship. The first numeral in the reference is the volume number, and
the number to the right of the point is the paragraph).

'8 Kevelson 1998, p.126.
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all of which are directive in relation to its meaning). In case of the legal gap as a
zero sign, it is not possible to analyze the deep structure of the gap in the same
sense as the deep structure of a legal norm, as there is no text to analyze.'”
While a legal norm as a text is directive itself by virtue of its textual levels, a
gap as the absence of text cannot be directive in a similar manner. This does
not, however, mean that legal gaps could not be studied semiotically at all. On
the contrary, the representamen of the zero sign — the relationship between the
existing and the missing — calls for examining other signs associated with the
gap. This relation is the subject of the semiotic analysis of gap-filling. We can
analyze the construction of meaning in place of the gap.

It is important to note here that a gap in a legal act does not mean the presence
of ‘nothing’ but the absence of ‘something specific’ that should form a specific
rule in accordance with the ‘regulatory plan’ or the relationships prevailing
within the text as a cohesive whole.'™ The nature of the ‘rule’ of the detected gap
renders its structure similar to the structure of the undefined legal concept,
meaning that in fulfilling a legal gap, the same principles of binarity and
directivity apply.

The semiotic model of gap-filling is analyzed in Article Il based on the
catalogue of semiotic modelling systems provided by Sebeok and Danes in The
Forms of Meaning (2000)."" According to Sebeok and Danesi, law can be
classified as a cohesive modelling system: individual norms together constitute
the whole."™ The text incorporates the structural properties of the signifiers with
which they are constructed, but it is not conceptually equivalent to the aggregate
of their signifieds. A law is thus not just the sum of the meanings of the words
but constitutes a composite form that generates its own signified(s). This is also
why law is not interpreted in terms of its constituent parts but holistically, as if
it were a single sign.'® The legal system as a cohesive modelling system has the
ability to generate a suitable substitute for the gap, as the sum of the individual
meanings of the words is greater than the meaning of each word and the entire
legal code becomes activated. A similar result is reached in jurisprudence of
values that considers it possible to fill legal gaps through certain parts of the
system — namely, the basic principles serving as the foundations of social
values.

' In this sense, directivity can only be attributed to a legal gap in case the legislator has

intentionally left a particular situation unregulated and this conscious absence of regulation
creates meaning in the legal order.

%0 1 arenz, Canaris 1995, p. 196.

181 Sebeok, Thomas A.; Danesi, Marcel 2000. The Forms of Meaning, De Gruyter.

I have not attempted to apply Umberto Eco’s textual semiotics to legal gaps, as at first
glance, it would seam that distinguishing narrative, actantial, ideological, etc. structures in
the legal gap is difficult, if not impossible. It would lead one to overanalyze. As I have not
attempted applying Eco’s theory to the legal gap, the issue of its viability and effectiveness
remains open for now.

182 Sebeok, Danesi 2000, p. 32.

' Ibid., p. 29.
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5.2.1. Directivity of law in relation to the gap as a Sign Zero

When analyzing, how a missing legal norm is constructed to the place of a legal
gap, it follows that directivity also appears in overcoming the legal gaps.
Existing law as well as extra-legal signs define the gap. In article II it was con-
cluded, that legal interpretation is a gradual sign process, where relationships
between the norms and gaps as parts of legal system arise, as well as relation-
ships between them and extra-legal circumstances (signs). These relationships
between the detected gap or an existing legal norm with the other elements are
similar.

Interpretation as a gradual sign process is divided into intra-, inter, and
supranormative semiosis. What is analyzed at the level of intranormative semiosis
is the interrelationships between the words of an individual norm. In the case of
a gap, there is no intranormative semiosis, which is compensated for by inter-
normative and supranormative semiosis through iconic, indexical, or symbolic
signs.'®* These three main types of signs are the most widely known part of
Peirce’s theory of signs. When applied to law, they will provide a result familiar
to legal theory: legal gaps can be filled through the means of analogy (iconic
relationship), the objective of the law (indexical relationship), or the general
principles of law and fundamental rights (symbolic relationship).

Article II explains in more detail that a sign is said to be iconic if the
modelling process involved in its formation employs some form of simulation.
An icon is a sign serving to substitute its referent in some manner.'® In law, this
type of substitution is termed analogy. Judicial practice follows a legal theory
whereby the application of analogy requires that the legally significant attributes
of the unregulated legal relationship coincide with the legally significant
attributes of the regulated legal relationship.' Thus, the relationship termed the
iconic sign in semiotics, which is essentially a substitution base on similarity, is
fundamentally used for gap-filling in jurisprudence.

A sign is said to be indexical if it indicates the location of a referent in time,
space, or in relation to some other referent.'®” A detected legal gap can also relate
to something in time and space. It is quite common for a legal gap to be related
to a basic right that should have been protected but is not. The gap can also be
related to the (original) objective of the law or a legal principle that should be

'8 There are three kinds of signs. Firstly, there are likeness, or icons; which serve to convey

ideas of the things they represent simply by imitating them. Secondly, there are indications,
or indices, which show something about things, on account of their being physically
connected with them. /---/ Thirdly, there are symbols, or general signs, which have become
associated with their meanings by usage. (Peirce, The essential Peirce. 1998, p. 5, § 3.)

185 Sebeok, Danesi 2000, p. 24.

%68 September 2008 decision No. 3-3-1-38-08 of the Administrative Law Chamber of the
Supreme Court of Estonia, p. 16. Other sources have also suggested that the preconditions
for the application of analogy are: 1) the existence of a legal gap, 2) the existence of an
analogous legal norm, 3) the similarity of the cases and the identity of the ratio, and 4) lack
of legislator’s intention for the inapplicability of the analogy (Tella 2014, p. 135).

87 Sebeok, Danesi 2000, p. 25-26.
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followed. The court in this case will refer to the objective that the regulation
should achieve and finds a dimension in time, space or in relation to some other
referent for filling the gap. The judgement that a dimension published elsewhere
is also relevant to the case at hand is the result of an indexical sign relationship.

The third solution for filling a gap is using a symbolic sign relationship. A
sign is symbolic if the sign process involved in its formation is constrained by
cultural and historical factors.'™ On most occasions, such situations are related
to well-known cases resolved by higher courts that have advanced the law and
are consequential from the perspective of social sense of justice. A symbolic
sign relationship thus prevails in the case of filling the legal gap with the help of
values imparted by the society.

Thus, in spite of this never being previously connected to semiotics, legal
practice shows the use of all three types of sign relationships.

5.2.2. Binarity of the legal gap as a Sign Zero

The binary structure of a legal norm as a zero sign encompasses both the
missing and existing part of the legal system (the whole of a legal order).
Therefore, as established in Article IV, detected legal gaps, similar to undefined
legal concepts, possess a binary nature — they are simultaneously self-referential
and externally referential. Gap-filling as an interpretation process involves
establishing such references. Similar to the interpretation of legal concepts, self-
reference means reference to intra-legal relations, whereas external reference
means reference to new, extra-legal information received from the society. In
legal theory, the difference between attributing a meaning to an undefined legal
concept and fulfilling a legal gap has been considered to lie in the fact that
undefined legal concepts have been intentionally created by the legislator to
ensure the flexibility of the law, whereas a legal gap is neither conscious nor
intentional."” I agree with this definition; however, we can still assert that the
interpreter proceeds from existing law in attempting to fill in a legal gap. The
difference discussed above does not cause any divergence between the semiotic
structure of gap-filling and the structure of the interpretation of undefined legal
concepts. In filling in a legal gap and constructing a norm hypothesis, the inter-
preter is guided by existing law, and the interpretation involves the body of laws
as a whole, thus also preserving the coherence of the legal system.

In semiotic terms, the interpretant of a zero sign, a norm hypothesis (see
Figure 1), has the quality of a new norm. An interpreter of law who has detected
a legal gap is essentially trying to construct a norm hypothesis that meets all the
requirements of a legal norm, is coherent with existing law, is consistent with
the general principles of law and other norms surrounding the gap, but also
resolves the dispute at hand by creating rights or obligations. The interpreter is
not only concerned with the text of the law but with the body of law as a

"8 Ibid.
'8 Rohl, Rohl 2008, p. 633.
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whole."” One of the goals of gap-filling is to make law more coherent and avoid
repeating the situation of legal uncertainty. We can thus speak of gap-filling in
terms of self-reference (as reference to the legal order).

At the same time, the legal gap also involves external reference to new infor-
mation received from the society (e.g. values). Extra-legal circumstances are
rendered even more vital to gap-filling by the fact that intra-legal information is
often deficient and this deficiency must be compensated.

5.3. Integrating the results of the research
into the methodology of law

5.3.1. Directivity in legal theory

Legal norm as a sign is not ruled by sheer equivalence (synonymy and defi-
nition) with its object, but in a directive relation and is governed by an
inrefential schema. It includes an istruction for decoding its meaning. Thus text
of a legal norm is not a synonym of a interpretant, but a directive what governs
the decoding. A text has a property to to determine its own self- and external
reference by the means of its deep structures.

This semiotic property of a legal norm hels to answer to one of the most
fundamental issues in statutory interpretation is to what extent is meaning
determined by the reader’s understanding and to what extent is it based on the
legislator’s extent.'”’ The idea of textual cooperation between the model reader
and the author based on the principle of the maximum nearness of the inter-
pretation and the legislator’s obligation to inscribe in the text the strategy for the
interpretation of the norm, derived from Eco’s theory, is in line with the conclu-
sions reached by Green who talks about the Cooperative Principle and the
maxim of relevance, which provide a basis for how we discern coherence in
texts.'”> The result of interpretation must not be unpredictable and must be veri-
fiable. After all, the principle of effective legal protection demands that unde-
fined legal concepts be completely subject to judicial control. The opposite can
only apply if the administrative organ is explicitly given the power of dis-
cretion.'” Following Eco’s semiotic theory, I thus found that the legislator’s
intent, rather than the reader’s understanding, must prevail, which is more in
line with the principle of the rule of law. According to Raz, in legal inter-
pretation we value continuity,'™ and Eco’s text-centered interretation helps to
guarantee it.

1% Zippelius 2012, p. 54.

¥ Greenwalt 2002, p. 275

12 Greenwalt 2010, p. 36.

3 Rolfs, Giesen, Kreikebohm, Udsching 2018, marginal 13.

" Raz 2009, p. 232. Raz also names authority, legal development and equity. The impor-
tance of continuity in the law is manifested most of all by two central features. First is the
fact that legislation and precedents remain binding long after their authors lost power. The
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Both evolutionalists and originalists reject the application to law of any theory
of the interpretation of artistic texts that would allow accounting for the sub-
jective reactions of each individual reader, i.e. any theory stating that the
meaning of the text is entirely determined by the receiver. German hermeneutic
theories have been subject to similar criticism.'”> Eco’s theory is of a different
kind. Eco presumes that the interpreter of the text must function as the model
reader. The same presumption is also present in legal theory. Greenwalt writes
that in a situation where a judgement is an expression of the coercive power of
the state and also establishes meaning for future cases, the judge must consider
whether their interpretation is idiosyncratic or would the circumstances that
influenced them also influence other judges. The judge aims for meaning that
other judges would also find in a similar situation."”® It may thus be said that the
requirement established in legal theory that the reader of the legal text, i.e. the
judge, would act as a model judge and construct the best normative reading,'”’
is the same as Eco’s requirement for the model reader.

An entity akin to the person who Eco calls the model reader has also been
constructed in the case-law as well as in the legislation. For example, in the
case-law of the Supreme Court’s Constitutional Review Chamber, they are called
the addressee of the norm, who is an imaginary person of average ability.'”* We
can find a model reader, named as “reasonable person similar to the recipient”
from law, too. Pursuant to § 75 sec. 1 in General Part of the Civil Code Act," if
the recipient of the declaration did not know nor should have known the actual
intention of the person making the declaration, the declaration of intention shall
be interpreted according to the understanding of a reasonable person similar to
the recipient under the same circumstances. According to Eco, this model reader
is inscribed into the text; according to Supreme Court case-law, legal acts must
be interpreted from the position of such an imaginary person. According to

life of the law is not bounded by the life of the law-makers. This endows the law with a
considerable measure of continuity. Second, there is the role of legal doctrine. Legal doctrine
provides a glue which binds different legal regulations together. It smoothes and polishes the
law, regularizes what would otherwise be deviant, irregular aspects of legislation or
precedents. (Raz 2009, p 233).

' In the 1970s, the debate over pre-understanding (Vorverstindnis, or Vor-Urteil in
Heidegger’s terminology) carried over into German legal literature (involving scholars such
as Hassemer, Kaufmann, Gallas, Esser, Engisch). This was accompanied by criticism from
legal scholars: since legal thought must be founded on the principle of repeatability and
rationally justified, hermeneutics was criticized namely for the lack of these attributes. As
this approach woul produce subjective interpretations, legal certainty would have suffered,
leading to the abandonment of legal hermeneutics. Krawietz proposes a new, analytical
hermeneutics. (See: Krawietz 2008 Juristische Hermeneutik).

% Greenwalt 2002, p. 277.

7 Ibid., p. 280.

"% Judgement of the Constitutional Review Chamber of the Supreme Court of Estonia of 15
December 2005, case No. 3-4-1-16-05, p. 23.

19" Available in Internet in English:
https://www.riigiteataja.ee/en/eli/5S09012018002/consolide. (22.10.2018).
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Greenwalt, judges face the most serious difficulties namely in the construction
of a relevant reader.””

Eco’s theory allows us to analyse what the text itself makes apparent and
what it actually contains. The same question interests legal scholars, too. One
has to keep in mind that the crucial question for legal interpreters is not “what
do these words mean,” but something broader: What law did this instrument
make? How does it fit into the rest of the law? Questions like these presuppose
some particular system of law, and their answers depend on the other legal rules
in place. Language will of course be an input to the process, but law begins and
ends the inquiry.”®' For example, Baude and Sachs find that there are pre-
existing rules — rules of law, and not of language — that determine the legal
effect of written instruments.””* They call this additional resource in the course
of legal interpretation a legal standard, i.e a intra-legal instruction, that is
conceptually possible, normatively sensible, and actually part of a legal
system.”” According to these authors, the law fills gaps that would otherwise be
filled by the interpreter’s normative priors.””* Baude and Sachs do not share a
concern, that there is no right way to engage in legal interpretation and that
interpreters must make normative judgments on a case-by-case basis. They state
that despite of the multiple kinds of meaning there are legal standards that tell
us how legal texts contribute to the content of the law.*”

Also Greenberg finds that what makes a method of legal interpretation
correct is that it accurately identifies the law.””® He argues, that answers to
questions about legal interpretation depend on how the content of the law is
determined at a more fundamental level (what theory of legal interpretation a
interpreter uses, for example textualism or intentionalism) than legal standards.>”’
According to Baude as well as Sachs and Greenberg we can speak about the
unwritten law of interpretation that includes, in addition to canons of inter-
pretation, law on fundamental questions: which practices or materials are the
relevant ones and how those materials contribute to the content of the law.””®
So, we see that these authors proceed from the assumption that the law contains
a certain standard, which is in the legal order as a whole existent and also
identifiable. In a semiotic model of a norm, this standard manifests itself as a
directivity, which in Eco’s wording could be called the text's ability to educate
its reader and to determine its reader's competence.

In sum, we can see that the instructions in the deep structure of a text high-
lighted by Eco, such as controlled vocabulary, system of the norms and ideo-

2 Greenwalt 2002, p. 287.

' Baude, Sachs 2017, p. 1083.
22 Ibid., p. 1083.

2 1bid., p. 1084.

2% Ibid., p. 1097.

205 Greenberg 2017, p.109.

2% 1bid., p. 106.

27 Ibid., p.106.

% Ibid., p. 120.
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logical overcoding, are also reflected in legal theory, in which a satisfactory
interpretation is not limited to linguistic clarity. A satisfactory interpretation
anchors itself rather to the law as a whole and looks for the directivity of a legal
text.

Similarly, fulfilling a legal gap can be analyzed from the perspective of what
it makes apparent and what it contains. The whole legal system becomes an
instruction when filling a gap. The directivity of the legal gap, as noted above,
is expressed in three different types of sign relationships: iconicity, indexicality,
and symbolism. When applied to law, they yield a result familiar to legal
theory: gaps can be filled through reference to analogy (iconic relationship), the
objective of the law (indexical relationship), or general principles of law and
fundamental rights (symbolic relationship). Thus, judicial practice reflects the
use of all three types of sign relationships even despite this previously not being
associated with semiotics.

Article I discussed the rule whereby the greater the legal gap, the more
distant from the gap itself is the referent used for filling the gap (symbolism on
the supranormative level). A smaller gap can be filled using nearby norms
(internormative level) and only a linguistic gap can be filled using the words of
the particular norm. We thus have a semiotic mechanism, directivity, conveying
meaning from legal norms to the legal gap through the use of three sign
relationships, while these sign relationships are utilized in legal theory uncon-
scious of the semiotic links.

The problem of gap is considerably less perceived in common law juris-
dictions, considering the creative role attributed to jurisprudence.”” On the
contrary, while in the Continental Europe, for Example in Germany, German
methodology of law has developed thoroughgoing techniques for filling legal
gaps (analogy, restrictive interpretation, extending interpretation and teleologi-
cal reduction, argumentum e contrario, argumentum a fortiori, argumentum ad
minus).”'° However, the theoreticians themselves assert that these are simply
techniques and what truly matter are the values related to the gap.”'' Vogenauer
points out that the court only rarely follows the textbook in establishing whether
the law contains an open or a hidden gap, whether it should use analogy or
reduction. When courts take it upon themselves to develop the law, they usually
search for points of reference in the relevant law that would help them reach an
extra-legal result through the means of reduction and extension.”’* The search of

% Mancuso 2014, p. 183.

1% pawlovski 1999, p. 217, marginal 486. The European Court of Justice also uses the
analogy to ensure the uniform application of the community law. The case law of the
European Court of Justice is seen consistent with the traditions of legal methodology in the
member states. The court must not create a norm instead of the parliament, but it is
constrained with the wording of the norm and may only “fill in with the legislative form
given by the legislator”, i.e. to concretise what the norm means, taking into account the
legislative “plan”. (Miiller, Christensen 2003, p. 69).

21T Rshl, Rohl 2008, p. 633.

i Vogenauer 2001, p. 49.
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intra or extra-legal points of reference means, however, in essence the appli-
cation of iconic, indexical, or symbolic sign processes for ascribing a meaning
to the norm or norm-hypothesis.

Insofar as gap-filling is a semiotic process by its nature, every judge has to
practice semiotic interpretation in their everyday work. These conclusions
demonstrate that iconic, indexical, and symbolic sign relationships are more
fundamental to the filling of legal gaps than established gap-filling techniques.
In summary, then, the semiotic mechanisms which law uses for constructing the
meaning of a missing norm have been recognized in legal methodology without
providing a systematic explanation to these mechanisms.

5.3.2. Binarity in legal theory

The legal semiotic analysis conducted above allows us to conclude that both the
undefined legal concept and the legal gap are characterized by two properties,
directivity and binarity, that also govern their interpretation. What are the
implications of this conclusion for legal scholarship?

Firstly, the binarity is reflected in the case-law concerning undefined legal
concepts. The self- and external reference are distinguished in the Continental
European as well as in common law case-law. The ecamples can be brought from
the practice of the Supreme Court of Estonia, the European Court of Justice and
the Supreme Court of America.

In accordance with the case-law of the Supreme Court of Estonia,”" the
explication of undefined legal concepts can be founded on the meaning of
natural language words if no specific meaning is provided in the law. The context
where the concept occurs, as well as the legal system as a whole®'* and the
objective of the law must be taken into account in this process. The same is also
enacted in law: according to General Part of the Civil Code Act § 3 a provision
of an Act shall be interpreted together with the other provisions of the Act
pursuant to the wording, spirit and purpose of the Act.*"> The court thus
contrasts extra-legal material from natural language with intra-legal material
directly influenced by the legislator.

The fact that the principle of binarity has been noted in legal theory is also
demonstrated by the separate emphasis on extra-legal value dimensions (see
item 5 of the table of interpretation arguments in Section 1.1). The court considers
the existence of extra-legal value dimensions that may have a major influence
on the case, e.g. considerations of consequences, rationality and justice, internal

8 Judgement of the Constitutional Review Chamber of the Supreme Court of Estonia of

13 June 2005, case No. 3-4-1-5-05, p. 16; Judgement of the Constitutional Review Chamber
of the Supreme Court of Estonia of 26 November 2007, case No. 3-4-1-18-07, p. 29.

% Judgement of the Administrative Law Chamber of the Supreme Court of Estonia of
19 April 2017, case No. 3-3-1-1-17, p. 21.

*' General Part of the Civil Code Act. Passed 27.03.2002. RT 2002, 35, 216. Entry into
force 01.07.2002. In Internet (in English:
https://www.riigiteataja.ee/en/eli/S09012018002/consolide).
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teleology of the sphere of justice, prospects and practical value of the outcomes;
or the defence of a certain result of interpretation, such as processual economy,
functionality of a certain branch of law, legal certainty of transactions, far-
reaching consequences, courts, as an example, also verify that the result of
interpretation is ‘reasonable’, ‘relevant’, not ‘contradictory’, ‘inconsistent with
itself’, ‘obviously unfair’, ‘unacceptable’, ‘providing little clarity’, making the
law useless®'® and so on.?'” This shows that the judicial system itself introduces
new undefined concepts into interpretation. Justice is concept-based. Concepts
are like milestones that law adheres to. Initially undefined concepts gradually
acquire an increasingly clear definition through the accumulation of case-law.
Whether an interpretation is ‘reasonable’ then not only depends on the case at
hand but also what courts have previously found ‘reasonable’.

In accordance with the case-law of the European Court of Justice, concepts
for which the law provides no definition must be used in their meaning in
everyday language, taking into account the context of their occurrence and the
objective of the relevant regulation.”'® The European Court of Justice also
makes reference to both sides of the legal norm — both the self-referential and
the externally referential element. In comparison, in common law countries, the
same question arises by statutory interpretation. Thus in common law countries
the plain meaning rule, also known as the literal rule, is used. The plain meaning
rule dictates that statutes will prima facie be presumed to use words in their
popular sense. Words that are not applied to any particular science or art are to
be construed as they are understood in common language. Is it a sound rule of
construction to give the same meaning to the same words occurring in different
parts of an Act of Parliament.*' If the word or phrase is defined in the statute or
elsewhere in legal acts, then that definition governs if applicable in the context
used. Even if the word or phrase is not defined by statute, it may have an
accepted meaning in the area of law addressed by the statute, it may have been
borrowed from another statute under which it had an accepted meaning, or it
may have had an accepted and specialized meaning at common law. In each of
these situations the accepted meaning governs and the word or phrase is
considered a technical term or “term of art.”**° In case of term of art the self-
referential element of a concept is prevailing. In case of the words that are not
terms of art and that are not statutorily defined are customarily given their
ordinary meanings, often derived from the dictionary,”' the external reference
is dominant.

16 Judgement of the Administrative Law Chamber of the Supreme Court of Estonia of

26 June 2018, case No. 3-16-579/47, p 9.

2 Vogenauer 2001, p. 44.

8 Case C-336/03 easyCar [2005] ECR 1-1947, p. 21; Case C-549/07 Wallentin-Hermann
[2008] ECR I-11061, p. 17, and Case C-151/09 UGT-FSP [2010] ECR 1-0000, p. 39.

1% Schwartz, Rosebrugh 2017, p. 4; Kim 2009, p. 2.

20 Kim 2009, p. 5.

2! Ibid., p. 6.
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The tension between self- and external reference can be illustrated by the
case-law and legal theories. By the American legal scholars it is emphasised
that the application of dictionary definitions is not always a clear course; many
words have several alternative meanings, and context must guide choice among
them. “Ambiguity is a creature not of definitional possibilities but of statutory
context.” And sometimes dictionary meanings can cause confusion even if there
are not multiple choices. As Judge Learned Hand observed, “it is one of the
surest indexes of a mature and developed jurisprudence not to make a fortress
out of the dictionary; but to remember that statutes always have some purpose
or object to accomplish, whose sympathetic and imaginative discovery is the
surest guide to their meaning.” ** Above mentioned case-law of the Supreme
Court and European Court of Justice also stresses that the context, entire
complex of legal system and the objective of law have to be taken into account.
This means that even if courts do not (consciously) base their decisions on the
binary model of the legal norm, they still make use of it and make sure that the
interpretation of an undefined legal concept where the tension between self- and
external reference is weighted towards the external reference did not become
solely externally referential but would still retain the self-referential element
through the association to the context and the object of regulation.

Secondly, similar considerations apply to the binarity of the legal gap. Legal
scholars have noted that the line between interpretation and the filling of a gap
with the help of an analogy is not sharp and cannot be drawn clearly.””
Semiotics allows us to understand why. As noted above, the binary structure of
the legal gap contains a self-reference to law as a cohesive whole, whereas the
external reference is reference to new, extra-legal information received from the
society (e.g. values). The Constitutional Review Chamber of the Supreme Court
of Estonia has recently stated that since the legal system is not perfect and is
always evolving, the identification of a regulatory gap is never completely
excluded.”* Gap-filling serves a dynamic function in law. In case the judge
identifies a gap in the law, they must themselves take action. The Supreme
Court has recently concluded that before inferring the presence of a legal gap, it
is necessary to apply the relevant forms and principles of interpretation, such as
lex posteriori derogat priori; inter alia, one should consider the possibility of an
interpretation ensuring a constitutionally conforming result. In case a gap is
established to exist, the case-law of the German Constitutional Court foresees
that the gap should be filled through the exercise of judicial discretion based on
considerations of practical reasonability and public sense of justice.”” Both
practical reasonability and public sense of justice are a part of the externally
referential element of law.

22 Ibid., p. 6.

2 Horn 2016, p. 187.

** Decision of the Constitutional Review Chamber of the Supreme Court of Estonia of
10 April 2018, case No. 5-17-4242.

*° BVerfGE 9, 338 (394).
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Thirdly, the identification of binarity as a principle of legal norms and gaps
contributes to one of the most fundamental theoretical issues in statutory inter-
pretation, namely: is meaning fixed at enactment or does it evolve over time? In
Article II, I found that language generates an intermediary position between
these two extremes. According to one of these — evolutionalism — insofar as
laws are parts of a complex legal system and their meaning changes similar to
the legal system itself, it is necessary to consider of the meaning of the norm at
the time of its application. The originalist approach, in turn, emphasizes the
original meaning of the text, stating that law should be applied in accordance
with its original meaning; laws are to be changed by the legislator, not the
courts. Greenwalt notes, however, that the gap between these two extremes is
not as extensive as it might appear. This is due to three factors: first, law uses
numerous open or undefined legal concepts; second, language is flexible and
abstract in nature; and third, those applying the law are frequently provided
power of discretion.””® In the self-referential element, then, language is fixed by
the original wording, whereas the externally referential element also contains an
evolutionary component. Each legal norm, then, simultaneously contains the
potential for both evolutionary and originalist interpretation.

One of the central issues in studying the meaning of a law has been the
question of the weight one should give to the objective of the law when
comparing the wording of a provision to specific intentions.””’ The objective of
the law is an internal element of the legal system (self-reference) and necessarily
stands in tension with extra-legal elements that also attempt to penetrate the
semantic field of the norm. It is rather likely that the directivity of a norm is
expressed in its relationship to its objective. At the same time, legal literature
notes the current prevalence of a context-oriented or weaker theory of meaning
where interpretation is related to the contextual (extra-legal) factors involved in
the interpretation.””® Recognizing the binarity of legal norms and legal gaps can
thus significantly contribute to discussions in legal theory.

It follows that the structure of the sign justifies the source of the legal debates:
if we know the structure of the sign, then we understand why there is a question
of competition from natural and legal language, as well as of competition from
an originalist or an evolutionarist approach. Legal semiotics explains that
binarity as a feature of sign is the cause of a number of questions of legal theory.

Conclusion
The task of the methodology of law is to form theories that, on one hand, provide

means for self-reflection while, on the other hand, possess a utilitarian value. I
have structured my thesis based on these expectations.

26 Greenwalt 2002, p. 275.
27 Ibid., p. 288.
% Engberg 2002, pp. 377, 384.
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No previous theoretical basis existed for the integration of semiotic and legal
terminology through the interpretation of undefined legal concepts and filling
legal gaps; to eliminate this shortcoming, I chose as my foundations the semiotic
theories of Eco, Sebeok, Danesi, and Lotman. I presented a semiotic description
of the structure of the legal norm and legal gap, viewing them as signs in a sign
system. This strategy is fundamentally different from the perspective used in
legal theory. The traditional approach used in legal theory is to ask which
canons of interpretation must the interpreter take into consideration to
establish the meaning of a norm. In the semiotic analysis presented here,
meanwhile, I started from asking about the characteristics of the legal text
that determine its meaning for the interpreter. The legal semiotic approach,
then, moves the focus of the analysis from the method of interpretation to the
object of interpretation. The object of research is the text and its structure.
Understanding the structure of the text also allows accounting for the suitability
of the interpretation methods or gap-filling methods settled on in legal scholar-
ship. The two central principles I have proposed for each of my objects of
research are binarity and directivity.

The Peircean perspective (especially U. Eco’s approach to Peircean semiotics)
allows placing an emphasis on being true to the text or the circumstances
underpinning the principle of legal certainty, which is based on the fact that
directivity is a structural property of every sign (in law, every legal norm or
legal gap. At the same time, the Lotmanian approach allows stressing the constant
tension between intra-legal and extra-legal information, the binarity of the sign
that challenges the adherence to the very same principle of legal certainty.
Thanks to Lotman, we can see a constant circulation taking place between legal
language and natural language that forces law to constantly evolve in its
conceptual content. Thus, using Lotmanian cultural semiotics alongside Peircean
approaches allows us to explain both sides of the coin.

As demonstrated by the rhetoric used by courts, the same principles have
been discovered in both judicial practice and legal theory. They have not,
however, been articulated in legal theory; likewise, the essential similarity of
the semiotic structure of the legal norm and the legal gap has not been asserted.
These two principles allow us to draw the following conclusions about the
interpretation of law:

1. The similarity in the semiotic structure of the interpretation of the norm and
the gap is the most apparent in the case of undefined legal concepts. The
directivity of every text, including every legal norm, is attributable to their
deep structures. The deep structures of the legal norm as a directive text
determine the circumstances in the case of which the meaning formed would
be the closest to the author’s intention (i.e. the text is seeking to retain its
original form). Directivity ensures the stasis of the text and serves to justify
the originalist position whereby interpretation should be based on the
original meaning of the text.
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2. The legal system as a cohesive modelling system has the ability to generate a
suitable solution in place of a gap, as the sum total of the meanings of
individual words is greater than the meaning of each word by itself and the
entire legal code becomes activated.

3. Every legal concept, but also every legal gap is, on one hand, a reflection of
the legal system, its overall programme (self-reference) and on the other hand,
a reflection of the society (external reference). The tension between the two,
their binarity, is perceptible in the interpretation of undefined legal concepts
in both Estonian and European case-law, proving that it is necessary to
consider both sides, both self- and external reference. Legal texts are com-
posed of natural language, which affects the substance of the norm while
simultaneously indicating changes in social conditions. Thus, even if the
wording of the norm is faultless, the linguistic nature and external refe-
rentiality of the legal norm mean that the necessity of interpretation is
always present. The origin of all legal concepts in natural language and their
re-translatability to natural language ensures the coherence of the law to the
society and its dynamicity.

Given that both undefined legal concepts and legal gaps are an everyday
occurrence for legal scholars in all legal systems, the conclusions presented here
should be of interest to practicing lawyers, but also serve as a foundation for
future interdisciplinary studies as well as in the Continental European as well as
in the common law legal systems.
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Oigussemiootika uurimisala ja -eesméirgid

Liina Reisberg

Ulevaateartikkel digussemiootika uurimisalast ja eesmirkidest votab kokku
digussemiootika kujunemise Ch. S. Peirce’i ja F. de Saussure’i jilgedes
ning saksa digushermeneutilises pinnases, astudes dialoogi Vadim Verenitsi
kasitlusega, mis on avaldatud dpikus “Semiootika” (Kull jt 2018). Artiklis on
juhitud tdhelepanu sellele, et nii geograafilises kui ka temaatilises mottes
killustunud digussemiootikal on palju eesmérke, mis ei kattu digusteooria
uurimiseesmérkidega. Seega ei saa digussemiootikat kasutada digusteooria
asemel, kiill aga selle kdrval. Margi mdiste rakendamisel diguse uurimiseks
saab paljude autorite niitel selgitada digusprotsesside seaduspérasid. Nii
huvitab Peirce’ist ldhtuvaid Ameerika autoreid diguse ja argumentatsiooni
moistmise ning diguse avatuse ja muutumise probleem. Nende uurimiseks
kasutatakse Peirce’i méirgimédératlusi, esmasuse, teisasuse ja kolmasuse
moistet ning 10pmatu semioosi mudelit. Saussure’ist ja strukturalistidest
lahtuvad autorid analiiiisivad digusnormi suhet terve digussiisteemiga ning
pdhjendavad digusnormi arbitraarsust. Saksa Gigussemiootikud jatkavad
saksa Oigusteooria traditsiooni ja kiisivad kohaste diguse tdlgendamise
meetodite jarele.
Miirksdnad: digussemiootika, digus, digushermeneutika

Sissejuhatus

Eesti semiootikutel on pdhjust suurt rddmu tunda, sest sel kevadel
ilmus esimene eestikeelne semiootika dpik “Semiootika™ (Kull jt
2018). Erilist heameelt teeb see ka diguse vastu huvi tundvatele
lugejatele, sest raamatus on peatiikk “Oigussemiootika” (Ik 415—
425), mille autor on Vadim VerenitS. See peatiikk on vaértuslik
materjal digussemiootika arenguloo ja pdhikiisimustega tutvumiseks.
Uhtlasi kujutab peatiikk endast lahtekohta digussemiootilise diskus-
siooni tekkeks Eestis, kuivord seni pole digussemiootikast eesti kee-
les lugemisvara ilmunud. Seega on mul vdimalus astuda VerenitSiga
teaduslikku diskussiooni ja tdiendada dpikus kisitletud teemasid siin
esitatuga. Oigussemiootika iilevaate kirjutamine mitmelt vaatekohalt
aitab selle teadusdistsipliini sees luua nii arutelu kui ka sidusust.
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Suures plaanis voib ndustuda Verenitsi kisitlusega digussemioo-
tika kujunemisest. Siiski saab selles teha siistemaatilisi tdpsustusi,
joonistades vélja digussemiootilise motte arengu alates semiootika
suurkujudest Peirce’ist ja Saussure’ist. Arvestades, et Eesti digus-
teooria on tugevasti mojutatud just saksa digussiisteemist, siis on igati
ootuspérane kiisida, kas see mdju on olemas ka digussemiootika
vallas.

Erinevalt VerenitSist arvan, et tuleb otsida digusteooria ja digus-
semiootika dialoogivdimalust selliselt, et mdlemad distsipliinid séili-
taksid oma uurimiskiisimused. Minu arvates ei ole vdimalik asendada
“labikukkunud™ &igusteooriat digussemiootikaga, nagu teeb Vere-
nits. Alljargnevalt selgitan, miks mdlemal tuleb jd&da oma liistude
Jjuurde.

Nii nagu Verenitsit, huvitab ka mind, mis on digussemiootika
uurimiskiisimused ja selle ajaloo pdhilised verstapostid. See, et me
markeerime digussemiootilisi teemasid késitledes eri autoreid, kinni-
tab uurimisala killustatust. Samal ajal peaks see andma uutele digus-
semiootika huvilistele laiema pildi sellest, millega digussemiootikas
on tegeletud. Siinse artikli eesmiérk ei ole valida parimat digussemi-
ootilist motteliini vdi lahendada mdnd konkreetset probleemi, vaid
ennekdike on tegu iilevaateartikliga digussemiootika uurimisalast ja -
kiisimustest, nii nagu need on praeguseks kujunenud.

1. Semiootika koht digusteoorias

Sissejuhatuseks peab mérkima, et semiootika iihe noorema haru,
digussemiootika (Sebeok 1986: 439) uurimiskiisimused ja eri digus-
kultuurides tekkinud digussemiootilised diskussioonid ei ole praegu-
seks pélvinud Gigusteaduse meetodidpetuses véga suurt tdhelepanu.
Samas, kui liitia lahti niilidisaegne digusteooria dpik (Rohl, Rohl
2008: 24), leiame sealt peatiiki “Semiootika — lingvistika — semanti-
ka”, mis kinnitab, et semiootika ei ole digusteadusele siiski péris
vooras. See on pdnev, sest teaduste piirialadel on reformijoud, mis
vdib tugevdada nii digusteooriat kui ka semiootikat.
Oigussemiootika sobivus digusteooriasse on digusteaduslikust
vaatepunktist kahtlusteta selge. Kirjutas ju nditeks mainekas saksa
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12 Liina Reisberg

diguse meetodidpetuse ja digusteooria edasiarendaja W. Krawietz!
juba 1990ndatel — ja tema seisukoht on mddtuandev praegugi —, et
Oigusteooria {ilesanne on kindlaks teha, millised lingvistilised,
sotsioloogilised ja filosoofilised késitlused koos oma aladistsiplii-
nidega vodivad osutuda modernse Oiguse teooria iilesehitamisel
kasulikuks. Krawietz dhutab inter- ja multidistsiplinaarset koost6dd,
mille ta votab kokku oma tuntud mitmetasandilises kasitluses (multi-
level approach) (Krawietz 1993: 114).

Krawietzi mitmetasandiline késitlus kirjeldab 6igusmotlemist
astmeliselt. Esimene tasand on diguspraktika. Sellelt 1dhtub praktiline
(dogmaatiline) digusteadus (tasand 2), millega on seotud juriidiline
meetodidpetus (tasand 3) ning iildine digusdpetus ja Gigusteooria
(tasand 4). Oigusteooria juures tdmbab Krawietz méttelise piirjoone
ja jétkab lingvistika (digus- ja sotsiolingvistika) (tasand 5) ning
sotsioloogia ja digussotsioloogiaga (tasand 6). Viimasena nimetab ta
filosoofia (tasand 7), mille raames loetleb ta digus-, riigi- ja sotsiaal-
filosoofia, uue ontoloogia, deontoloogia, epistemoloogia, keelefilo-
soofia ja digusloogika. (Krawietz 1993: 107)

Kas ei sobiks siia loetellu hésti ka digussemiootika? Oigupoolest,
kas Oigussemiootika ei peitugi juba mitmetasandilises kasitluses
oiguslingvistika, keelefilosoofia ja digusfilosoofia piirimail? Arves-
tades Krawietzi taotlust ndidata digusmdtlemist seotuna vdimalikult
paljude selle kdrval asetsevate teadusharudega, saab lugeda digus-
semiootika siiski hdlmatuks.

Oigus- ja kohtupraktika (Verenitsi jirgi digusdogmaatika) hdlma-
vad digusteadusliku arusaama jargi mitmetasandilises kasitluses
iksnes kaht esimest tasandit, ent tegelda tuleb veel laia kiisimuste-
ringiga lingvistikast filosoofiani. Kiirelt arenev iihiskond ja iiha
suurem rahvusvahelistumine asetab oOigussiisteemi Olule iilesande
kiia ajaga kaasas ning veelgi enam, tunnetada tulevikku. Oiguse
rakendajate {ilesanne on otsida seda tulevikutunnetust kirjalikest
normitekstidest. Seega ei saa leppida Verenitsi késitlusega, mille jargi
kohtunik lahendab iiksnes juriidilisi stillogisme.

Verenit$ nditab diguslikku otsustamist positivistlikuna: kohtunik
olevat “deduktiivne masin”, kelle iilesanne on kohaldada seadust. See

I'W. Krawietz on Miinsteri Ulikooli emeriitprofessor ja ajakirja “Rechtstheorie”
peatoimetaja. Ta on viljakas digusteoreetik, kellelt on ilmunud arvukalt artikleid.
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piltei vasta tdnapéevasele digusmotlemisele. Pérast esimest maailma-
soda Saksamaal valitsenud seaduspositivism ja formaalloogiline kon-
struktivism on niiiidseks oma tdhenduse kaotanud (Miiller,
Christensen 2004: 114—115). Nii kdib ka nditeks tdnapdeva Eestis
digusmdistmine korraga vordselt mdlema, nii kohtuniku stidametun-
nistuse kui ka seaduse jdrgi>. See aga tihendab, et kohtunik ei ole
iiksnes kummitempel. Oiguse rakendamine ulatub juba aastakiimneid
kaugemale iiksnes diguspraktika tasandist ja seetdttu ei saa Verenitsi
kriitikat pidada péris digustatuks.

Tuleb rohutada, et digusteadusel ja digussemiootikal on erinev
uurimiseesmirk. Kdige {ildisemalt deldes on digusteaduse iilesanne
uurida, kuidas kohaldada &igust nii, et siinniks diglane kohtulahend.
Oigussemiootika iilesanne seevastu on mudeldada &igusprotsesse
tdhendustekke aspektist. VerenitSi sdnastuses on see juriidilise tdhen-
duse tekkemehhanismi semiootiline kirjeldamine (2018: 214). Nous-
tun tema sdnastusega. Verenitsi definitsioonist jareldub, et digus-
semiootika selgitusjdud avaldub Giguses kui ndhtuses ja protsessis
ning see ei ole orienteeritud kiisimusele, mis on diglane lahendus v&i
kuidas seda saavutada.

Rdhutan, et ei ole mdtet vorrelda digusteooria ja digussemiootika
rakenduslikkust, kuna neil on erinev uurimiseesméirk. Paraku on
Verenits just selle eksimuse teinud, piitides digussemiootikat panna
digusteooria asemele ja ndidata, et semiootika véimaldab saavutada
paremini Oigusteooria eesmérke. Verenit§ ndeb Jigussemiootikal
oigusteaduse ees eelist. Ta toob ndite, et juriidilise diskursuse
varjatud stivastruktuurid mojutavad otsuse tegemist vOi tdendamist
ning et semiootika abil on vdimalik neid mérgata ja neist aru saada
(samas, 416). Kahtlemata nii on. Ent selle niitega vdib ndustuda
iksnes aspektist, et semiootika aitab selgitada vélja normi tdhenduse
tekkemehhanisme. On iilepaisutatud sellest jireldada, et semiootika
meetodite rakendamine viiks praktilise lahenduseni Oigusvéite
sOnastamisel, argumenteerimisel voi tdendamisel. Minu hinnangul on
digussemiootikal tdita digusteooriat tdiendav, mitte asendav roll.

Verenits (2018: 416) ndeb digussemiootika teist eelist selles, et

2 Vt Kohtute seadus § 56. https://www.riigiteataja.ee/akt/128122017016
(01.04.2018).
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tahistaja (nt juriidilised mdisted) ja téhistatava (nt juriidiline mote)
vahel on diinaamiline, ajas ja ruumis muutuv suhe. Seevastu digus-
teaduses on tdhistaja ja téhistatava seos tema sonul alati fikseeritud
(nt seadustekstis seadusandja poolt). Nimetatud vastandus on vaiel-
dav. Oigusteoreetikud on ténapéeval enamasti seisukohal, et tdlgen-
damine on produktiivne. Seda ei nihta rangelt deduktiivse normi
rakendamisena (Vesting 2007: 100, ddrenr 95). Paljud autorid on
tiksmeelsed, et tdlgendamine on teatud ulatuses loov tegevus (Larenz,
Canaris 1995: 188). Jarelikult, ehkki seadusandja on tdesti digusnor-
mi digusteksti fikseerinud, ndhakse seda sellegipoolest diinaamilise-
na, ajas ja ruumis muutuvana ka diguse tdlgendusdpetuses. Veelgi
enam, selleks, et digus oleks paindlik, kasutatakse peale médratletud
digusterminite, millel on legaaldefinitsioon, vaga palju ka digusmdis-
teid, mis on defineerimata (“head kombed”, “kéibes vajalik hoolsus”,
“mdistlik aeg” jne).

Rohl ja Rohl kirjutavad tugevatest ja pehmetest normidest. Tuge-
vad on need, mida konkretiseeritakse semantilise tdlgendamise teel,
ja pehmed on need, millega kaasneb lisaks semantilisele tdlgendami-
sele veel normi rakendaja suur otsustusruum. Seadusandja delegeerib
rakendajale diguse sisustada normi avatud s.o suuremat tdlgendamis-
ruumi sisaldav osa. Eelkdige on seaduse rakendajaks viimase astme
kohtu kohtunik. Oigusteooriat huvitab, miks eelistatakse modernses
diguses pehmeid digusnorme tugevatele. (R6hl; Rohl 2008: 240, 242)

Kokkuvdttes pakub digussemiootika meetodeid diinaamilise suhte
dekodeerimiseks, ent Gigussiisteemi avatus ei ole iseenesest kellegi
jaoks uudisvidrtusega. Oigusteooria ja digussemiootika selles ei
vastandu.

2. Oigussemiootika uurimiseesmiirgid

Kindlasti védrib toetust VerenitSi mdte, et digussemiootika ei piirdu
pelgalt juriidilise teksti analiilisiga. Semiootika dpikus on mérgitud,
et digussemiootika kisitleb juriidilise diskursuse ja juriidilise keele
semiootilisi aspekte (Verenits 2018: 415), ning selle eesmérkidena on
esitatud juriidilise kommunikatsiooni mudeli viljat66tamine ja jurii-
dilise tdhenduse kujundamine kultuuris (samas, 417). Ehkki Verenitsi
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kirjutatud Opikupeatiikist peegeldub ka mitmeid teisi uurimisees-
marke, mirgin selguse huvides, et digussemiootikute kirjutuslauale
on sattunud terve plejaad uurimiseesmérke alates konkreetsetest
pragmaatilisemat laadi tiksikkiisimustest ja 1dpetades Giguse kirjelda-
misega laiemas kontekstis. Seega siistematiseerin digussemiootika
uurimisala esiteks probleemide ja teiseks autorite pdhjal. Minu
arvates voib mdlemas eristada vdhemasti viit rithma.
Autoritest ldhtuvad kasitlused:

1) Ch. S. Peirce’i semiootilise triaadi, I6pmatu semioosi ja abdukt-
siooni mudeli rakendamine G&igusele (Gorlée, DeMarco, Sebeok,
Kevelson, Tiefenbrun);

2) F. de Saussure’i duaalse mérgiteooria rakendamine digusele ning
diakroonia ja stinkroonia uurimine Greimase jérgi (Hohfeld, Jackson,
Balkin);

3) diguse slintaktika, semantika ja pragmaatika eristamine Ch.
Morrise jérgi (Seibert, Busse, Felder, Posner, Robering, Sokolowski);
4) kommunikatsiooniuuringute suund R. Jakobsoni jirgi (Seibert,
Manning);

5) Tartu—Moskva koolkonna kultuurisemiootika traditsiooni edasi-
arendused (Verenits).

Probleemidest ldhtuvad késitlused:

1) Gigusliku tde protsess kui mérgiprotsess (Greimas ja Landowski,
Itaalia koolkond);

2) digus kui narratiiv voi kultuurindhtus, esteetika suund (Goodrich);
3) argumentatsioon kui mérgististeem (iildise diguse traditsiooniga
maade uurijad, nt Kennedy, Balkin, Briisseli koolkond, toetudes
Searle’i ja Austini kdneaktiteooriale);

4) sotsioloogiline ja sotsiolingvistiline suund: digus abstraktse mérgi-
siisteemina vs. sotsiaalse praktikana (Beck, Valesio, Bobitt);

5) lingyvistiline suund: keelemérkide tdlgendamine, tava- ja diguskee-
le vordlus, diskursuseanaliitis (Schreckenberger, Busse).

Need mittetdielikud loetelud annavad aimu sellest, et digussemioo-

tika on, nagu semiootika tervikuna, hargnenud eri suundades. Et
pluralistlikus pildis Iuua jérjepidevust ja korda, on mdtet kisitleda
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digussemiootikat kronoloogilises jédrgnevuses ja koolkonniti. Et
Verenit$ pakkus minu arvates autorikesksete késitluste vahele ajaloo-
list selgust tiksnes osaliselt, siis esitan siinsetel veergudel lisavaate.
Piiratud artiklimahu tottu piirdun Eesti vaatepunktist kolme kdige
mdjukama liiniga: Peirce’ist ja Saussure’ist ldhtuva digussemiootika
ning saksa digussemiootikaga.’

3. Oigussemiootika kujunemine

Verenits (2018: 418) paigutab digussemiootika stinnihetke aastasse
1944, mil F. E. Oppenheimi sulest ilmus esimene teaduslik digus-
semiootika uurimus. Ka Dickersoni jirgi vdib moodsa digussemioo-
tika tekkeajaks pidada 20. sajandit. Enne seda tegeleti 19. sajandil
diguse tdlgendamise temaatikaga nii Mandri-Euroopa digusperekon-
nas kui ka Ameerika Gigusperekonnas Common Law (Dickerson
1985—1986: 315). Dickersoni arvates on tdpsemaid daatumeid raske
anda.

Rdhutan, et tdpse nullpunkti médramisest on olulisem tdsiasi, et
inglis- ja saksakeelse kultuuriruumi vahel jooksis tugev eristusjoon.
Seetdttu saab Gigussemiootika teket eristada geograafiliselt. Saksa-
maal tekkis see hermeneutika kaudu ja Ameerikas, sdltumata Euroo-
pa arengutest, peamiselt Ch. S. Peirce’i ja R. Dworkini ideedest
kannustatult. Ameerika autoreid on mdjutanud ka Saussure’i ideed.
Mbolemal pool siindis loomudiguse ja diguspositivismi vastandusest

3 Et uurimisala iilevaateartikkel ei saa kunagi olla tdielik, siis olgu nimetatud ka
need alad, mis sellesse kasitlusse ei mahtunud. Siinsetele veergudele ei mahtunud
kommunikatsiooniteooriast ja Roman Jakobsonist ldhtuvad késitlused, mis
ndevad digust kommunikatsioonisiisteemina ning seovad selle demokraatia
kaudu dialoogi mdistega. Ka koodi mdiste jéi artiklist vélja, ehkki selle abil saab
selgitada tdhendusnihetest tekkinud probleeme diguskeeles ja keele olemusse
peidetud intentsioonidega seotud kiisimusi. Autoritest, kes on digussemiootilisi
kasitlusi mojutanud, jdi vaatlemata Juri Lotman, kuna eestikeelsele lugejale on
tema teooriaid digussemiootika votmes tutvustanud Vadim VerenitS. Verenit$
vaatleb digust kui semiosfidri, kus pidevad vastastikused konfliktid ja pinge-
seisundid on vorreldavad aktantidega kultuuriruumis, kus on koos eri keeled,
tekstid ja védrtused (Verenit§ 2014: 8). Samuti jdid artiklist vélja mdned varased
liinid, nagu Itaalia analiitiline koolkond ja Briisseli koolkond, ei kisitletud ka
digussotsioloogia ja sotsiolingvistika moju (vt Jackson 1990: 12—15).
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nihe digusmdtlemises.

Verenits eristab digussemiootikas Greimase ja Kevelsoni suunda.
Nagu juba mérgitud, vdib minu arvates minna ajas kaugemale ja
oelda, et teaduslikud polvnemisliinid ulatuvad — nagu semiootiliste
kasitluste puhul tervikuna — klassikuteni: Ch. S. Peirce’ini Ameerikas
ja F. de Saussure’ini Prantsusmaal. Nii on ndinud teisedki autorid.
Naiteks Balkin (1991: 1119) kirjutab, et Saussure’i ja Peirce’i jérgi-
jate vahel on tunnetatav vdistluslikkus voi vastandumine ning suur
osa Oigussemiootika kirjandusest jérgib Peirce’i traditsiooni.
Seevastu Kevelson (1991: 10) esindab arvamust, et need kaks suunda
ei konkureeri omavahel, sest nende esindajad katavad eri valdkondi,
esitavad eri tlitipi kiisimusi ja teevad koosto6d.

Alljargnevalt uurin, mida on kummaski suunas ja nende kdorval
Eesti oigusteadusele huvipakkuvas saksa 6igussemiootikas peetud
digussemiootika uurimiseesméargiks.

4. Peirce’ist lihtuvate autorite digussemiootilised
uurimiseesmirgid

Ch. S. Peirce’i moju digussemiootika arengule on mdistetavalt olnud
kdige tugevam Ameerikas (Jackson 1990: 15). Autoritest, keda ta
oluliselt mdjutas, on nimetatud Oliver Wendell Holmesi, Jerome
Franki, Fran¢ois Gényd ja John Deweyt. Peirce’i traditsiooni jargi-
vaks voib lugeda juba ka niilidisajale 1ihemal seisvaid autoreid, nagu
R. Kevelson, keda on peetud tiheks sdravamaks Ameerika digusruumi
digussemiootikuks (Brigham 1999: 333), ja S. Tiefenbrun.

Koneldes digussemiootikast, mis ldhtub Ch. S. Peirce’ist, peame
paratamatult arvestama, et {ihtlasi tdhendab see, et digus, mida uuri-
me, on Oigus Ameerika common law oigustraditsiooni tihenduses
(vastandina Mandri-Euroopa digustraditsioonile).* See on argumen-
tatsioonis siindinud ja kohtupraktikas juurdunud pretsedendidigus,
mitte seadustest ldhtuv kirjutatud digus nagu meil. Seega on huvi
keskmes kiisimused, mis puudutavad oigust ja tdde, Sigust kui

4 Kuna diguse puhul on tegemist hierarhilise reeglisiisteemiga, siis laias plaanis
on uurimisobjekt semiootiliste siisteemide nomenklatuuris sama: Bense jérgi
hierarhiline reeglististeem (1975: 75).
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argumentatsioonipraktikat vdi kommunikatiivset mudelit ning tiksiku
kohtulahendi kohta terves digussiisteemis.

Kui kokku votta, millist osa Peirce’i definitsioonide ja kirjelduste-
na antud filosoofilisest siisteemist digussemiootikas kasutatakse, siis
voib kindlasti esile tdsta jargmised kontseptid:

1) metaflitisika aluskategooriad: esmasus, teisasus, kolmasus;

2) mirgi madratlused;

3) Idpmatu semioosi mudel ning induktsioon, deduktsioon ja
abduktsioon kui eri argumentatsiooniloogikad.

Jargmiseks vaatlen kolmes alapeatiikis, kuidas neid kontsepte on
seostatud digusega. Need néited ei ole mdistagi ammendavad.

4.1. Metafiiiisika aluskategooriad ja digusest arusaamise
probleem

Peirce’i metafiitisikat iseloomustavad aluskategooriad esmasus, teisa-
sus ja kolmasus katavad kogemise kdik aspektid. See jaotus tugineb
Kanti kategooriatele, milles on kolm tunnetustiilipi: puhas tunne,
faktid ja mérkide representatsioonid. Peirce’i aluskategooriate abil on
kirjeldatud digusest arusaamist.

Aluskategooriaid on diguse uurimiseks kasutanud niiteks D. L.
Gorlée. Ta mérgib, et Peirce’i késitluse pdhitihikud on esmane, vdi-
malik mérk; teine, semiootiliselt reaalne, aga mitte tegelikult reaalne
objekt; ja kolmas, interpretant, mis on laias laastus maérgisuhte
tdhendus. Kdik need kolm baseeruvad aluskategooriate metoodikal
(Gorlée 2005: 246). Gorlée leiab, et semioos (lildistatult kolmasus)
organiseerib ja integreerib inimkogemuse andmeid. Inimmé&istus teeb
vormitust universumist elavad objektid ja siindmused. Oigusega seos-
tatult tdhendab see, et inimmdistusega loodud digus on strukturee-
ritud ja diinaamiline, mitte kunagi aga staatiline (Gorlée 2005: 245).

Usna samamoodi arvab Volkert (2015: 339), kes kirjutab, et
esmasuse ja teisasuse (nt rdékija ja kuulaja) vaheline suhe, mis leiab
aset alati suuremas dimensioonis, kultuuris, loob kolmasuse, mis on
tihendus, tdlgendus vai tunnetus. Uldistatult 6eldes niitavad need
autorid Peirce’i terminoloogiat kasutades, kuidas tekib digusteksti
tdhendus ja kuidas see tdhendus on inimvaimu poolt organiseeritud
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kontekstis, milles see tekkis.

Samal ajal nditavad aluskategooriad meile kétte selle, et motte-
margid, sh diguses sisalduvad mottemargid, ei ole tdielikult ratsio-
naalsed ega loogilised. Nende tdlgendamine hdlmab praktilist ja
intuitiivset teadmist. Neid piiiitakse konstantselt integreerida pdhju-
sesse (argumentatsiooni vdi digusliku otsustuse aluseks olevasse pdh-
jendusse). Seega, digusloogika ja -keel (kolmasus) piitiavad integree-
rida faktimirke voi kogemusi (teisasus), mis rajanevad tunnetel
(esmasus). Uhtlasi niitab digusmétte selline kolmeks kihiks lahti
harutamine, miks on deduktsiooni ja induktsiooni kdrval inimesele
omane abduktiivne (hiipoteetiline, draarvav) argumentatsiooniloo-
gika. Gorlée (2005: 272) védidab, et Ameerika diguses on ka juriidi-
liste otsuste vastuvdtt abduktiivse varjundiga.

4.2. Mirgi moiste ja 6iguse muutumise probleem

Aluskategooriatega on lahutamatult seotud Peirce’i mérgikontsept.
Argumenteerimine, kommunikatsioon ja tegelikkuse tunnetamine
sisaldavad triaadilisi mérgisuhteid. Seepérast on Peirce’i mérgi-
teooriat rakendatud Gigusele mitmes aspektis, peamiselt eristades
tahistatavat, tihistajat ja interpretanti, aga ka liigitades mérke ikooni-
lisuse, indeksiaalsuse ja stimbolilisuse alusel (vt nt Malloy 2015:
227-240).

Nditeks Sebeok (1986: 439—-440) toob esile digusmarkide multi-
funktsionaalsuse: ikooni, indeksi ja siimboli tdhendus nihkub
kontekstis. Sebeok mérgib, et esiteks, kohtunikud nii loovad kui ka
avastavad digust ning teiseks, diguslikud otsused ei ole “absoluutsed
16plikud kohtuotsused ega igaveste seaduste kohaldamine”, vaid
“direktiivsed ja avatud 18puga kohtuotsuse mirgid”. Sebeok néeb
igas kohtuotsuses mérgifunktsioone. Kohtuotsus on:

1) siimboliline, s.t viitab konkreetse kaasuse kontekstile;

2) ikooniline, s.t on mdne tulevase kaasuse vdimalik pretsedent teises
kontekstis;

3) indeksiaalne, s.0 otsus, mis on sarnane v&i analoogiline mone
kehtestatud seadusega ja on seetottu selle seaduse poolt ennustatud
(samas).
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Triaadi abil on vdimalik pdhjendada diguse muutumist: Peirce’i jargi
on iga mark ebatdielik, kuna sisaldab tdlgendit (interpretant), midagi,
mis iithendab véljendust ehk tdhistajat (signifier) ja sisu ehk téhistata-
vat (signified). Kuna tdlgendid muutuvad, muutub mérkide tdhendus.
Mirgi taga ei ole reaalset maailma, mille kaudu saaks kontrollida, kas
tdhendus on dige voi vale. Mérgi tdlgend on uus mirk ja seda hinna-
takse edaspidi juba uue mérgina. Peirce’i teooriale tuginedes jéreldab
Manning, et tdhenduslik suhe véljenduse ja selle sisu vahel on
sotsiaalselt konstrueeritud (Jackson 1990: 14).

4.3. Lopmatu semioos ja diguse avatuse probleem

Peirce’i I6pmatu semioosi mudel on muutnud diguse olemuse
motestamist. Ldpmatu semioosi mdistet on kasutatud, et kirjeldada
Oiguse diinaamilisust, diguse tdlgendamise sotsiaalset tingitust,
oiguskommunikatsiooni ja digusest arusaamist.

Peirce’i jargides on digus evolutsiooniline ja tundlik sotsiaalsete
muutuste suhtes: see on ajutine (Tiefenbrun 1986: 111). Ameerika
oigusrealismi koolkond véttis selle oma diguskirjelduse ldhtekohaks.
Vastandudes Austini vaadetele t6i digussemiootika diguse uurimisse
uue vaatenurga: digus kui [dpetamata, avatud ja diinaamiline protsess.
Niiteks Colapietro kritiseerib, et arusaadavust ja diglust kirjeldati
seni kui muutumatuid mirke, et nididata mdnda valdkonda ajaloo-
stindmustest ja ootamatustest puutumatuna. Samuti késitleti muutu-
matuna seadusi (Colapietro 2008: 231). Oigussemiootilises vaates on
Oigus aga Idpetamata kood: pigem preskriptiivne kui deskriptiivne
ning reinterpreteeritav ja olemuslikult esialgne.

Veel on Ameerika Oigussemiootikas 1dpmatu semioosi mudelit
korduvalt rakendatud 15putu digusargumenteerimise protsessile (nt
Brion, Benson, Kevelson jt). Niiteks Broekman iseloomustab
Peirce’i margijada 16pmatust kultuurilises ja psiithholoogilises
kontekstis. Ta mérgib, et

enne kui mérk (sdna) on deldud, on ta juba olemas inimteadvuses. Seega
mdte ise on méark, mis peab leiduma kdneleja eelmise momendi egos. Parast
seda, kui mérki esimest korda tdlgendatakse, jadb see tdlgendaja teadvusesse,
kus see on samuti mérk, ja mdrgina peab tal olema taas tdlgendaja, jne.
Konelejad, hidled ja tdlgendajad vahetavad kommunikatsioonis positsioone.
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Kommunikatsioon inimindiviidide vahel sdltub maérgilisest tegevusest, mis
on kehastunud kodneleja—tdlgendaja suhtes. (Broekman 2009: 46)

Seega, 16putu digusargumentatsioon kui semioos ehk mérgistamise
praktika on kommunikatiivne protsess, tekstuaalne ja diskursiivne
tegevus (Eco 1984: 1). See ei ole kunagi 16plik. Argumentatsioonis ei
ole viimast lauset, mis I15petab digusvaidluse. Alati jadb midagi veel.
Kokkuvotteks, digus, mis peaks Gigusriigi pShimdttest tulenevalt
olema selge, kindel ja ettendhtav, on ometi vahel arusaamatu,
diinaamiline ja pidevalt muutuv. Miks see nii on, seda aitavad
seletada Peirce’i margimudelid, mida saab kasutada universaalselt
mis tahes uurimisobjekti peal. Mérgimudelite digusele rakendamisel
muutub digus objektiks, millel on mérgi omadused. Seelébi saab teha
jareldusi diguse toimimise, lilesehituse jms kohta.

5. Saussure'ist liihtuvate autorite digussemiootilised
uurimiseesmérgid

Peirce’i kdrval on teine semiootika liinidest keeleteadlase Ferdinand
de Saussure’i traditsioon, mis leiab kdige suuremat kajastust Pariisis
Algirdas Julien Greimase strukturaalse semiootika koolis Fondation
Nationale des Sciences Politiques. Oigussemiootikasse on Saussure’i
semioloogiast jdudnud mdlemad tema pdhipostulaadid:

1) téhistaja ja tdhistatava suhe on arbitraarne;
2) mirgid saavad oma tdhenduse vastastikusest suhtest teiste
markidega margisiisteemi sees (Balkin 1990—1991: 1121).

Saussure’i, nagu ka tema teooriale toetuva mdttevoolu strukturalismi,
labiv argument on siisteemsus. Nii keelt kui ka kultuuri, aga ka iga
uiksikteksti késitletakse kui siisteemi, kus iiksikelemendid korrelee-
ruvad omavahel ja suhestatult tervikuga. Strukturaalne tekstianaliilis
on funktsionaalse suunitlusega, s.t kiisitakse {liksikelemendi suhte
jérele terve stisteemi struktuuris. Strukturalistide pdhijédreldus on, et
tiksikutel tekstielementidel ei ole iseseisvat tdhendust, vaid see tekib
alles koosmdjus koigi tekstielementidega (Petersen, Wagner-
Egelhaaf 2009: 206).
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Saussure’ist ldhtuvad digussemiootilised késitlused keskenduvad
paljuski keelele (nt Balkin, Kennedy, Hochfeld, Jackson). Oigussemi-
ootikud juhivad tdhelepanu, et strukturalistid késitlesid keelt siistee-
mina, mida iseloomustab {ihtsus ja sisemine kord. Seejuures ei moo-
dustu konealune kord mitte sellest, et keeleelemendid oleksid seotud
keeleviliste elementidega (tdhendus seotud objektiga), vaid tdhen-
dused on autonoomsed ja korrapéra tekib keeleelementide vahel.

Strukturalistlikke jdreldusi digusele rakendades on rdhutatud
oiguskorra mdju tiksiku digusnormi tdhendusele ja vastupidi: nii nagu
keel kujundab reaalsust, nii kujundavad digused, kohustused ja véim
oiguslikku ja poliitilist reaalsust (Balkin 1990-1991: 1123). Nditeks
Jeremy Paul juhib tdhelepanu tendentsile, et individuaalsed digusar-
gumendid ammutavad oma tdhenduse osaliselt digusmotlemise laie-
mast kontekstist. Oigusargumentatsioon saab oma materjali digusvi-
lisest ruumist. Nii nagu margid Saussure’i semioloogias, saavad ka
digusvdited voi -normid oma tidhenduse signifikatsioonisiisteemi
muutuvates suhetes (Paul 1990-1991: 1787).

Ameerika Oigusteaduse alustalade loojalt professor Wesley
Hohfeldilt périneb teooria diguse vdi seadusega kaitstud huvi arbi-
traarse iseloomu kohta. See on seostatav Saussure’i keelemérgi
arbitraarsuse teooriaga. Isiku diguste olemus ja ulatus sdltub nendega
korreleeruvatest kohustustest (Balkin 1990-1991: 1122). Nii nagu
tdhistaja ei saa ammutada oma tdhendust enda ja tihistatava suhtest,
ei vdlgne ka 6igus oma eksistentsi oma suhtele indiviidi vdi esemega,
refereerib Balkin Hohfeldi mé&tet. Ukski digustermin ei funktsioneeri
iseseisvalt, vaid nad on omavahelises ndhtamatus ahelas. Juristid
teavad, et “siitid” saab seletada “hoolsuskohustuse rikkumise” kaudu,
“kahju tekkimist” “pdhjusliku seose” kaudu ja “pohjuslikku seost”
koos “kausaalahelast kdrvalekaldumisega™. Need terminid eksisteeri-
vad dekonstruktivistlikus késitluses vastastikuses sdltuvuses ja eristu-
mises, kusjuures digusterminid on vastastikku defineeritavad ja iga
termin justkui teeb teisele raja ette. Seejuures tuleneb see printsiip
juba keele pohistruktuurist ja hdlmab kogu diguskeelt. Kui inimesed
ndustuvad tisna kergesti sellega, et keel on kokkuleppeline, siis mark-
saraskem on omaks votta motet, et kultuuriproduktid, eriti poliitilised
ja digusterminid, on samuti kokkuleppelised (Balkin 1990-1991:
1136).
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Samamoodi on struktuuri moju digusnormide tihtsusele rohutanud
ka saksa digussemiootikud (nt Posner, Robering). Nad toovad esile,
et pohiseaduse, seaduste, madruste, korralduste, lepingute jms tekstid
on stintaktiliselt struktureeritud. Struktuur algab jaotusega paragrah-
videks, artikliteks, punktideks vms. See jaotus moodustab omakorda
siisteemi, milles tdusevad esile teatud paragrahvid. Nditeks osa para-
grahve on tdhtsamad vdi enam kasutatavad kui teised, moodustades
tildosa eriosa ees. See toob kaasa selle, et empiirilised margid
esinevad oma slintaktilise struktureerituse tottu alati mitmuses —
maérgikettidena. Seejuures ei ole liksikud digusmérgid voi digus-
seosed neis mérgikettides tekkinud seerialisuse tottu enamasti enam
eristatavad (Posner, Robering 2003: 2856).

Algirdas Julien Greimase (1917-1992) tekstianaliiiisist on digus-
semiootilisse diskussiooni joudnud siintagmaatika ja paradigmaatika
mdiste. Erakordselt viljakas autor B. Jackson kasutas oma teoses
“Semiootika ja digusteooria” (1985) Greimase strukturaalset seman-
tikat.

Greimas rohutas keeleelementide korrapéra keelesiisteemi kahe
erisuunalise pShiprintsiibi, siintagmaatika® ja paradigmaatika kaudu.®
Nende suhe méérab tdhenduse. Viiteid nendele printsiipidele leiab ka
oiguskirjandusest, néditeks saksa autoritelt seoses normiala analliiiisiga
(Normbereichsanalyse). Kui normi vaadelda siisteemse tervikuna
koos selle siintagmaatika ja paradigmaatikaga, on tegemist normiala-
ga. Normialas eeldab {ihe elemendi eristamine seda timbritsevate
elementide kindlakstegemist nii elementide variatiivses plaanis asen-
datavuse kui ka paiknemise kaudu. Normiala analiiiis tdhendab sea-
duse hindamist rakendusaja ja ihiskonna kontekstis. 1987. aastal lisas

5 Siintagmaatilised seosed médravad, mis element eelneb vdi jirgneb teisele.
Stintagmaatikat vaib kujutleda ehituskivide, sdnade voi keelt korrastavate osade
horisontaalse siisteemina, mis vdimaldab neil saavutada tdhenduslikkuse.
Stintagmaatika hdlmab ka tingimissuhteid nagu rektsioon. Niiteks on sdnad
stintagmaatiliselt seotud lauses “Mul on iiks sai” seetdttu, et ei saaks delda “Ma
on saiad” (Beck 1987: 478; Milovanovic 1989: 880).

¢ Paradigmaatikat voib kujutleda vertikaalteljena, mis nditab elementide asen-
datavust. Paradigmaatilisi seoseid nditab see, et toodud ndites saab sdna “mul”
asendada “tal”, “lapsel”, “mehel” jne, nagu ka “saia” asemele voib panna “leiva”,
“koera” voi mille muu tahes (Bentele, Bystrina 1978: 35).
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Saksa pohiseaduskohus normiala analiiiisi’ tdlgendusmeetodite kaa-
nonisse. Isegi kui seda terminoloogiliselt nii ei nimetatud, leidis
normiala analiiiis (tehniliselt tasandilt vaadatuna) aset igas juriidilises
otsuses, kirjutasid Miiller ja Christensen (2004: 98). Samas, praegu ei
ole normiala analliiiis saksa digusteoorias enam kuigi olulisel kohal.

Kokkuvdttes piitiavad digussemiootikud leida strukturalistlikest
ideedest toetust, selleks et selgitada digusnormi tdhenduse seotust
diguskorra kui tervikuga.

6. Saksa digussemiootika teke ja uurimiseesmérgid

Semiootika pealiinide korval on huvitav jdlgida digussemiootilise
motte arengut Saksamaal, mis on Eesti diguskorrale suures osas
eeskujuriik. Tuleb mérkida, et kui ingliskeelne &igussemiootika
rddgib pretsedendidigusest, nagu eelmises peatiikis ndgime, siis
saksakeelne digussemiootika uurib kodifitseeritud digusel pohinevat
digusslisteemi, mis sarnaneb Eesti diguskorraga. Nii on saksa autorite
kiisimuseasetus meile paremini mdistetav. Tolgendamisobjekt on
kirjapandud 6igusnorm (tekst), mitte enam argument voi laiemalt
vottes diguspraktika, nagu iildise diguse traditsiooniga maades, sest
viimane on meie diguskorra jaoks paratamatult ebarelevantsem.
Saksamaal soodustas huvi digussemiootika vastu hermeneutika
tung Gigusteadusse. Saksamaa digusteaduses voeti filosoofiline her-
meneutika vastu tdnu Winfried Hassemerile, kes rakendas 1968.
aastal Hans-Georg Gadameri seisukohti karistusdigusele ning aren-
das edasi Englischi normi teokoosseisu ja eluliste asjaolude vahelise
spiraalsuse teooriat. Teine, Hassemerist mirksa konkreetsem Gada-
meri jérglane oli Josef Esser, kes, toetudes eelotsustuse dpetusele
(Vorurteillehre), Kkirjutas oma palju koneainet andnud teoses
“Eelmdistmine ja diguse metoodikavalik™, et jurist ei vota normiteksti
mitte ajalooliste ega sotsioloogiliste joudude produktina, vaid
mdistliku mustrina oma otsuse langetamiseks. K&iki normi kasutajaid

7 Bundesverfassungsgericht, 5. Rundfunkentscheidung — BVerfGE 74, 297.
http://www.servat.unibe.ch/dfr/bv074297.html (01.02.2018)

89



Oigussemiootika uurimisala ja -eesmdirgid 25

iseloomustab Esseri jérgi ootushorisont, mis omakorda iseloomustab
ihiskonna digusteadvust. Normi rakendamise hermeneutiline ring
hdlmab nii dogmaatilist interpretatsiooni kui ka normi ootushorisondi
interpretatsiooni. Uksnes juhul, kui need omavahel ei vastandu, on
kohtuotsus diglane (Raisch 1995: 207).

1970. aastatel kandus saksa &iguskirjandusse eelmdistmise
(Vorverstdndnis, Heideggeri jargi Vor-Urteil) problemaatika (vt nt
Hassemer, Kaufmann, Gallas, Esser, Englisch). Sellega kaasnes ka
Oigusteadlaste kriitika: kuivord Gigusmdtlemine peab rajanema
korratavuse printsiibil ja olema ratsionaalselt pdhjendatud, siis tehti
hermeneutikale just nende omaduste puudumise tottu etteheiteid.
Hermeneutika ei sobivat diguse kohaldamise vahetuks suuniseks,
kuna kirjeldab tdlgendamist liiga subjektiivselt: schleiermacherlikul
viisil normi ja elu vahel pendeldamine olevat sobimatu, isegi kui
peetakse seejuures silmas koiki tdlgenduskaanoneid (Raisch 1995:
210). Probleem oli selles, et hermeneutika jérgi on mdistmine alati nii
subjektiivne kui ka objektiivne. Ndhti, et mdistja ei subsumeeri mitte
lihtsalt kaasust seaduse alla, vaid tal on diguse rakendamisel aktiivne
ja kujundav osa (Kaufmann 1994: 45). Kui mdistja ldheneb tekstile,
méngib kaasa see, et tal on teksti kohta eelteadmine (Josef Esseri jérgi
Vorverstdndnis) voi eelotsustus (Gadameri jargi Vorurteil). Ta kan-
nab kaasas kogu traditsiooni, mille ta on périnud, ning see kajastub
tema mdistmishorisondis ja seega avaldub tdlgendamistulemuses.
Seda nimetatakse hermeneutiliseks ringiks v&i spiraaliks. Kuna
selline kisitlusviis viib aga subjektiivse tdlgendamistulemuseni,
kannatab diguskindlus. Seetdttu jdeti digushermeneutika korvale.

Semiootika retseptsiooni saksa digusteooriasse panustas tugevalt
ka Theodor Viehweg, kuigi teda ei ole digussemiootikuks nimetatud.
Viehweg tdstis esile seadusteksti relativeerimist ja rohutas seaduse
mdistmise protseduurilisi aspekte. Selles suunas t66tas séltumatult
Theodor Viehwegist veel Friedrich Miiller, kelle struktureeritud
Oigusnormi teooria keskendus normiprogrammi uurimisele. See
liikkas tagasi Friedrich Carl von Savigny tdlgenduskaanonid ning
ndudis juristilt sarnaste struktuurielementide otsimist normi ja eluliste
asjaolude vahel (Raisch 1995: 211-212). Miilleriga sarnase metoo-
dika pakkus Wolfgang Fikentscher, kes raékis kaasusnormist, mille
kohtunik konstrueerib eluliste asjaolude ja digusnormi vahelise alana
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— hermeneutilise pdordepunktina (Raisch 1995: 212). Need autorid
rohutasid normi avatust, s.t nende jargi ei méédranud normi tdhendus
seaduse rakendamist. Miiller ja teda jargiv koolkond oli oma seisu-
kohtades ldhedane iihelt poolt digussotsioloogiale ja teiselt poolt
keelefilosoofilisele tdhendusskeptitsismile (Klatt 2004: 32).

Juriidiline argumentatsiooniteooria ei olnud ainus hermeneutikast
vilja kasvanud alternatiivmdtlemine, vaid nimetada vdib veel nt too-
pilis-retoorilist digusopetust. Theodor Viehwegi 1953. aastal ilmunud
raamatu “Toopika ja jurisprudents” ajel algas diskussioon argumen-
tatsiooni situatsioonilise seotuse iile. Argumentatsiooni sdlmpunkti,
topoid, iseloomustati kui mittenormatiivse péritoluga ndhtust. See
digustas juriidilise probleemi lahendamisel kaugenema digusnormi
sOnastusest ja konstrueerima lahendust, tuginedes mitte normi-, vaid
peamiselt probleemiseostele. Topoi-teooria kriitika tdi esile, et topoi
on lahtine mdiste ja kdrvale selle, et normitekst ei ole vdrdne muu
tekstiga, vaid sellel on digusriiklik alus. Topoi-teooriast 1dhtuv dpetus
sarnanes pigem vaba kui juriidilise interpretatsiooniga. Niiiidisaegses
saksa diguskirjanduses on joutud jéreldusele, et toopilisel jurispru-
dentsil on tdnapdevase digusmotlemisega vihe tihist (Miiller, Chris-
tensen 2004: 147). Seega, toopiline jurisprudents hermeneutika kdr-
valliinina ei osutunud kuigi viljakaks ja on oma tdhtsust kaotamas
(Kaufmann 1994: 46). Peab ka iitlema, et Eesti digussiisteemis on
topoi mdiste kirjanduse kaudu kiill tuttav, kuid seda pole Eesti digus-
teadlased edasi arendanud ega mérkimisvaérselt digusteaduse muude
osadega seostanud.

Hermeneutika korval juhatasid digussemiootika sisse ka keele- ja
kommunikatsiooniteadused. Saksa &igussemiootika tekke iiheks
verstapostiks voib pidada 1976. aastal Mainzi Ulikoolis kaitstud
Waldemar Schreckenbergeri doktorit6dd “Retooriline semiootika.
Pohiseaduse ja Saksamaa Liidukohtu argumentatsiooni retooriliste
struktuuride tekstianaliiiis”. Schreckenberger tugines oma uurimuses
Peirce’i ja Morrise korval varasematele saksa oigusteadlastele, nt
Viehwegile ja tema toopilisele digusdpetusele. Schreckenberger uuris
diguskommunikatsiooni selle interaktsioonilises kontekstis ja analiiti-
tilise retoorika teooria rakendamisvdimalusi digusargumentatsiooni
ndidete pohjal.

Schreckenberger (1987: 31) tdi esile, et slintaktika holmab keele-
seoseid mérkide vahel, semantika hdlmab kogemusi vms, millele
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mark on rakendatav, ja pragmaatika holmab kommunikatiivset kon-
teksti ehk mérgikasutust. Tekstistruktuur ning argumentatsiooni siin-
taktiline ja semantiline struktuur rajanevad tema késitluse jargi prag-
maatilisel dimensioonil. Schreckenbergeri arvates on pragmaatika kui
koikehdlmav seosteraam metodoloogilises eelisjdrjekorras (samas,
44). Komplekssete seoste analiilisimiseks kasutas ta terminit “seman-
tiline ala” (semantisches Feld), mis konstrueeritakse “tdhendussugu-
luse” (Bedeutungsverwandten) kaudu samades voi sarnastes olukor-
dades stinkrooniliselt ja diakrooniliselt (samas, 40). Schreckenberger
arvas, et diguse uurimisel piisab keelekasutuse kolme tiitibi eristami-
sest: deskriptiivne informatsioonikeel, ekspressiivne voi apellatiivne
afektsioonikeel ja direktiivne, performatiivne vdi operatiivne aktsioo-
nikeel. Ta leidis, et eri keeletlitibid esinevad diguskeeles sageli kom-
bineeritult ja moodustavad erinevalt astmestatud kooslusi, mislébi
tekivad védga komplekssed mérgiseosed (Schreckenberger 1987: 43).
Nendele jdreldustele joudis ta, rakendades semiootika mudeleid
kohtupraktikale.

Saksa o&igussemiootika juured peituvad veel arvutianaliiiisis,
kiiberneetikas ja matemaatikas, mis rohutavad siintaktilisi suhteid
Oigusmérkide vahel. Edasi arenes saksa digussemiootika koostdos
tekstilingvistide, retoorikute ja argumentatsiooniteoreetikutega (nt
Posner, Krampen, Seibert) pragmaatilise diguse poole. Retoorika ja
pragmaatilise digussemiootika arengus oli tdhtis osa Briisseli ja
Mainzi teadlastel (Ballweg, Seibert, Schreckenberger jt) (Jackson
1990: 12). Siiski voib tildistada, et saksa diguses jdi nimetus “semioo-
tika” pigem tagaplaanile. Oigussemiootilised t66d ilmusid juriidilise
retoorika nimetuse all (vt nt Haft 2007).

Aktiivsem huvi digussemiootika vastu tekkis uuesti 1990. aasta-
tel, mil ilmusid nt Posneri, Roberingi, Reinecke (1997), Luttermanni
(1995) ja Wolteri (1992) uurimused. Kui vaadata aktuaalset digus-
semiootilist diskussiooni Saksamaal, siis tasub esile tdsta viljaka
autori Thomas-Michael Seiberti panust. Tema artikliga “Semiootika
diguses™ algab virske, 2017. aastal avaldatud diguskeele kdsiraamat
(Seibert 2017: 3). Seibert eristab kohtusaali néitel diguses tdhista-
mispraktikaid ja margitiiiipe. Oigus ei ole tema kisitluses semiooti-
liselt vaadatuna ei tunnetatud diglus, kogemuslik diguspraktika ega
ka seaduse oige tdlgendus, vaid nende kolme tingimuse méark, mida
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saab teaduslikult uurida (Seibert 2017: 20).

Praegu aktiivsetest autoritest tuleb veel dra mérkida Dietrich
Busse (2017: 22—44), kes rohutab tdhendusteooriate relevantsust
digusteadusele, ja Ekkehard Felder (2017: 45—-66), kes analiilisib
diguskeele kasutamise viise keele abstraktsioonitasemeid silmas
pidades. Samuti voib mainida digust kommunikatsiooniteoreetiliselt
kasitlevaid autoreid, nagu Ludger Hoffmann (2017: 67-90), Andreas
Deutsch (2017: 91-117) ja Jan Engberg (2017: 118-139). Saksa
Oigusteoorias on vilja to6tatud nn struktureeriv digusopetus (Struktu-
rierende Rechtslehre) ja tdhenduspiiri teooria (Wortlautgrenze), mida
saab seostada semiootikaga, ent seda ei ole jérjepidevalt siiski tehtud.

Kokkuvote

Kui arvestada, et ilmub vérskeid o&igussemiootika uurimusi
(Broekman 2015), tinapéevastes digusmetodoloogia Opikutes on
digussemiootika esindatud (Rohl, Rohl 2008: 24) ja W. Nothi
semiootika késiraamat nimetab digussemiootikat semiootika suureks
haruks, mille taha on lithikese aja jooksul tekkinud rahvusvaheline
teadlaskond (N&th 2000: 537), siis haakuvad eesti digussemiootilised
otsingud pdéris suure pildiga. Verenitsi késitletud digussemiootilised
teemad védrivad uurimist ja eesti lugejale tutvustamist.

Oigussemiootikal on potentsiaal toetada digusteooriat, tuues sisse
digusteaduse jaoks uusi mdoisteid, samal ajal laiendades semiootika
jaoks juba kinnistunud mdistete kasutamisala ja katsetades nende
toimimist diguslikus kontekstis. Kiisimustele, nagu miks me saame
digusest erinevalt aru, miks digus muutub, miks vaidluses siindiv tdde
on Ioplik ainult kuni selle tde muutumiseni vdi miks digusnormi
tdhendus sdltub tervikust, annavad vastuse semiootikateooriad, mitte
niivord Sigusteooria. Just digussemiootika pakub vahendid diguse
seadusparade teaduslikuks uurimiseks.

Nagu siinses artiklis ndidatud, huvitab Ameerika autoreid Peirce’i
jilgedes diguse ja argumentatsiooni mdistmise ning diguse avatuse ja
muutumise probleem. Saussure’ist ldhtuvad autorid analiilisivad
digusnormi suhet terve digussiisteemiga ja saksa teadlased kiisivad
kohaste Giguse tdlgendamise meetodite jérele.

Uhelt poolt tundub, et digussemiootika uurimisala on killustatud,
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mis vdib olla murettekitav, teisalt muudab just uurimiskiisimuste
paljusus Sigussemiootika atraktiivseks. Oigussemiootilisi uurimusi
saadab teatud vérskus. Arvestades, et oma igapdevases tegevuses
tegelevad juristid pidevalt semiootilise materjaliga, vdiks piilielda
selle poole, et digussemiootika saaks sedavdrd tuttavaks, et leiaks
digusteooria raames védrilise koha.
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1. Introduction

Lines of relation between semiotics and law have been drawn from several perspectives for more than half a
century now. These areas of research demonstrate definite overlap. For example, the problem of interpreta-
tion of law features in both realms. Whereas semiotics is interested in the question of how the norm gains
a meaning and what the structure of a meaning is, the question from a legal point of view is how to achieve
conditions wherein a meaning of a norm is as constant as possible between interpreters and over different
periods of time. The aim for this article is to examine whether the structure of meaning proposed in cultural
semiotics by the Tartu—Moscow School of Semiotics (TMS) is applicable for the interpretation of undefined
legal concepts and to the fulfilling of legal gaps. To accomplish this end, one must

1) introduce the chosen semiotic basis;

2) legitimately conclude that the TMS ideas should be applied to interpretation of law; and

3) from examples of case law, ascertain whether the semiotic findings identified truly appear in legal

practice.

This article focuses on the implementation of the TMS semiotic programme for undefined legal concepts

and for legal gaps. Research on this specific question has not been carried out before.

1 Iam very thankful to Elin Siitiste and Taras Boyko for the inspiriting seminars presented at the Department of Semiotics of
the University of Tartu and for their kind help in relation to this article.
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2. The theoretical framework of the Tartu-Moscow School
of Semiotics as an input to legal interpretation

Interpreting law is in its essence a semiotic process — i.e., a process in which meaning is created, a sign
process. Although the word ‘semiotic’ is rarely used in description of legal interpretation, postmodern
theory of law dissects the exchange of information between the legal system and its surrounding envi-
ronment." It is evident that the process of legal interpretation as a communication process is analysable
through semiotic methods and models. According to legal semiotician S. Tiefenbrun, a better understand-
ing of the elements of semiotics provides the legal practitioner with the key to the communication and
discovery of meanings hidden under the weight of coded language and convention."3

There are many, quite different approaches to the semiotics of law, and the field is quite fragmented.
Taking this into account, one must decide which authors to follow.™ It should be noted that, along with
the works of legal semioticians, the contribution of general semiotics can be used in the analysis of legal
processes. The author whose work is most directly considered in this article has been chosen from Estonia —
namely, Juri Lotman (1922-1993), a central figure of the TMS. Lotman did not concentrate on problems of
law or on the relationships between juridical models, although aspects of juridical processes are nonethe-
less cited as examples in some of the TMS’s publications."5

The TMS of the 1960s to 1980s, which played a vital role in the larger European intellectual-historical
context,® proposed a research programme while also positing certain principles of the functioning of cul-
ture and cultural phenomena. It should be noted at this juncture that the presentation of the TMS in this
paper is not a historical endeavour, for not only do contemporary semioticians utilise the TMS contribu-
tions™7 but the semiotics school of Tartu is a ‘living’ entity, developing the approach of cultural semiotics
further. While the core ideas were formulated in the 20th century, they have not lost their central position
in Tartu’s semiotics and remain of value today.

Forming the beginnings of a brief introduction, the central concepts of the TMS, among them text,
utterance, and primary and secondary modelling system, should be introduced.”® Culture in its
totality of meanings and processes was long a central topic of academic enquiry among TMS scholars.”® For
Lotman, the operational basis of culture is the text. Lotman wrote that the text itself, ‘being semiotically
heterogeneous, interferes with the codes decoding it and has deforming effect on them. This results in shift
and accumulation of meanings in the process of transferring the text from the sender to the receiver.”"1

In defining culture as a kind of secondary language, scholars subscribing to the TMS introduced the con-
cept of the culture text, a text in this secondary language."* Hence, the TMS concept of cultural semiotics

2 Thomas Vesting. Rechtstheorie [‘Theory of Law’]. Munich, Germany: Verlag C.H. Beck 2007, p. 121, no. 232.

3 Susan Tiefenbrun. Legal semiotics. — Cardozo Arts & Entertainment Law Journal 5 (1986 /1989), pp. 91-156 (on p. 156).
Bernard S. Jackson. Legal semiotics and semiotic aspects of jurisprudence. — Anne Wagner, Jan M. Broekman (eds). Pros-
pects of Legal Semiotics. 1990, pp. 3—36 (on p. 3).

For example, Juri Lotman, Aleksandr Pjatigorski. Tekst ja funktsioon [‘Text and function’]. — Juri Lotman (ed.). Kultuuri-
tiipoloogiast. Tartu Ulikooli kirjastus 2010 [1970, 1973] (in Estonian), pp. 86—99, on p. 99, no. 0.1.3.

Igor Pilshchikov, Mikhail Trunin. The Tartu—Moscow School of Semiotics: A transnational perspective. — Sign Systems
Studies 44 (2016) / 3, pp. 368—401 (in particular the abstract). — DOI: https://doi.org/10.12697/sss.2016.44.3.04.

See, for example, Remo Gramigna. The place of language among sign systems: Juri Lotman and Emile Benveniste. — Sign
Systems Studies 41 (2013) / 2-3, pp. 339-354. — DOL: https://doi.org/10.12697/sss.2013.41.2-3.10.

Again, these are only some of the main concepts — there are several others. The concepts selected for discussion here were
chosen for the assistance they provide in analysing a binary structure of legal concepts and legal gaps.

Taras Boyko. Describing the past: Tartu—Moscow School ideas on history, historiography, and the historian’s craft. — Sign
Systems Studies 43 (2015) / 2-3, pp. 269—280 (on p. 270). — DOL: https://doi.org/10.12697/sss.2015.43.2-3.08.

Juri Lotman. Text and cultural polyglotism (Tanel Pern, trans.). — Abstracts: International Congress ‘Cultural Polyglotism’,
to the Anniversary of Juri Lotman’s 90th Birthday. Tartu 2012, pp. 9—14 (on p. 12). Conference held in Tartu on 28 Febru-
ary — 2 March 2012.

Juri Lotman et al. Theses on the Semiotic Study of Cultures (As Applied to Slavic Texts). Tartu Semiotics Library 13:
Beginnings of the Semiotics of Culture (series editors: Kalevi Kull, Silvi Salupere, Peeter Torop). Tartu University Press
2013 [1973], p. 43, no. 4.0.0. In comparison, Julia Kristeva cites a parallel with her concept of intertextuality, point-
ing out that ‘based on natural language[,] art is of another, “superstructural”, order: it redistributes the primary logic
of language according to new logical rules, conferring on humanity new mental (or, as one would say today, new cog-
nitive) possibilities, different principles of logic for the reconstruction of the self and the world’. See Julia Kristeva
et al. On Yury Lotman. — Modern Language Association PMLA 109 (1994) / 3 (May), pp. 375-376 (on p. 376). —
DOI: https://doi.org/10.2307/463073.
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implies that a semiotics of text (in particular, a semiotics of artistic text) is an indispensable constituent
part.”2 For the Tartu—Moscow semioticians, secondary modelling systems became the fundamental
object of study."'3 Particularly in later years, Lotman’s secondary modelling system method did not, how-
ever, get in the way of his message.”4 Nevertheless, it is important, and discussion of the question of sec-
ondary modelling systems continues in contemporary semiotics.”5

Lotman’s first definition of a secondary system came in the article ‘The Issue of Meaning in Secondary
Modelling Systems’ (1965), later republished as a chapter in The Structure of the Artistic Text. A second-
ary modelling system is described there as ‘a structure based on a natural language. Later the system takes
on an additional secondary structure[,] which may be ideological, ethical, artistic, etc. Meanings in this
secondary system can be formed according to the means inherent to natural languages or through means
employed in other semiotic systems’."1

In a seminal collective work on the semiotics of culture first published in 1973, Theses on the Semiotic
Study of Cultures (hereinafter, ‘Theses’), Lotman et al. state that

[a]s a system of systems based in the final analysis on a natural language (this is implied in the term
‘secondary modelling systems’, which are contrasted with the ‘primary system’, that is to say, the
natural language), culture may be regarded as a hierarchy of semiotic systems correlated in pairs,
the correlation between them being to a considerable extent realized through correlation with the
system of natural language.™”

In Theses, the problem of one text existing at the same time in both modelling systems was pointed out: so
long as some natural language is a part of language of culture, there exists the question of the relationship
between the text in the natural language and the verbal text of culture."® The authors of the TMS solved the
problem via distinguishing among three distinct relationships that are possible between text and culture:

a) textin the natural language is not a text of a given culture;

b) the text in given secondary language is simultaneously a text in the natural language;

c) the verbal text of a culture is not a text in the given natural language. 9

This leads to another important distinction with regard to texts and non-texts. The latter are called
utterances. 2° Not every linguistic utterance is a text from the point of view of culture, and controversly,
not every text from the point of view of culture is a correct utterance in natural language.' Lotman claims
that for a culture text the initial point is the moment in time when the act of linguistic expression is not suf-
ficient for transformation from utterance into text."?*> According to Lotman, what makes a text (as distinct
from an utterance) is a certain order. For an example of this relationship, TMS scholars point to a poem by
Pushkin that is at the same time a text in Russian. 23

12 1gor Pilshchikov, Mikhail Trunin (see Note 6), pp. 387-388.

13 Daniele Monticelli. Critique of ideology or/and analysis of culture? Barthes and Lotman on secondary semiotic systems. —
Sign Systems Studies 44 (2016) / 3, pp. 432—451 (on p. 443). — DOI: https://doi.org/10.12697/sss.2016.44.3.07.

14 David Bethea. Whose mind is this anyway?: Influence, intertextuality, and the boundaries of legitimate scholarship. — The
Slavic and East European Journal 49 (2005) / 1 (Spring), pp. 2—17 (on p. 3). — DOI: https://doi.org/10.2307/20058218.

15 See, for example, Remo Gramigna (see Note 7).

16 As cited by Daniele Monticelli (see Note 13), p. 440.

17 Juri Lotman et al. (see Note 11), p. 53, no. 6.1.3.

18 Ibid., p. 62, no. 4.0.0.

19 Ibid., p. 62, no. 4.0.0, b.

20 Sometimes translated also as ‘messages’. The TMS scholars’ concept of an utterance is not the same as a speech act in the
speech acts theory proposed by J.L. Austin.

21 Juri Lotman et al. (see Note 11), p. 63, no. 4.0.1.

22 Juri Lotman, Aleksandr Pjatigorski (see Note 5), p. 87.

23 Ibid. Another example provided by TMS scholars involves the literature of Old Russia. If the number of sources here is
relatively stable, the list of texts varies significantly from one one scholary school to another and from one investigator to
another. The sources which do not satisfy the concept of Old Russian Culture, are transferred to the category on “nontexts”.
Juri Lotman et al. (see Note 11), p. 64, no. 5.0.1.
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3. Application to law

At the very first glance, it may seem that these semiotic statements about cultural phenomena have less to
do with law. According to Lotman, however, practically all meaningful elements — from the vocabulary of
natural language to the most complex artistic texts — act according to the same regularities."24 As Continen-
tal European law is mainly a textual phenomenon, the interpretation of legal terms, when examined from
the standpoint of sign process, follows the same regularities as other cultural phenomena. This is a fascinat-
ing point of view and is worthy of elaboration in the context of legal interpretation.

Tiefenbrun points out that, irrespective of all efforts at achieving objectivity in legal language through
general use of referential terms, there is no doubt that the language of law is a distinct sub-language, a spe-
cial case of ordinary language that can and often does baffle non-lawyers."5 In other words, Tiefenbrun
makes it explicit that legal language is secondary to natural language in a way similar to that in which the
TMS sees artistic text as secondary to natural language.

A juridical text is without doubt a part of culture — it belongs to the legal tradition, and it is a part of the
legal system in states, carrying the symbols and the ideology of those states. For illustration, one can point
out that Continental law has a Roman-law background and contains many Latin concepts, such as culpa
in contrahendo, in dubio pro reo, de iure, de facto, and ius commune. Latin terms are used frequently in
German-speaking countries, and the transition in Estonian legal terminology from the Soviet era to the time
of EU membership found one of its manifestations in the Estonian scholars’ usage of Latin terms in juridical
journals.”° It is evident that the law, given as a written text — most importantly in the Constitution and in
acts of law issued by Parliament — constitutes both language and cultural text at the same time. This makes
the question of primary and secondary modelling in a piece of law relevant in its own right. In the case of
legal texts, the text in the given secondary language is simultaneously a text in the natural language (see
item b above). Additionally, their relationship determines more than the meaning of the Latin terms when
used in a contemporary social context. This can be expressed in another way too: the circulation between
natural language as primary modelling system and legal language as secondary modelling system encom-
passes not only the words that seem alien but all terms used in a law’s text. In the following subsections of
the paper, this binary structure is presented as a translative process in law and as a structural principle of
legal concepts.

3.1. Drafting and interpreting of legal concepts as two,
opposite semiotic processes

First of all, the very distinction between legal and natural language in a legal text attests to a legislative
process being a translative activity at its core. What distinguishes a piece of law as a text rather than an
utterance is a certain order that characterises law. Every legal text is a formalised text (with complicated
language that is aimed at precision and with division into specific parts such as chapters, sections and
subsections, paragraphs, and points and sub-points) that possesses a margin of truth, which a non-text
does not."7 As referred to above, at the level of a primary modelling system legal terms are part of natural
language, utterances, while at the level of a secondary modelling system they are part of culture text, more
precisely juridical culture text. Therefore, in the legislative process, in the drafting or composing of a law,
the words of the natural language (utterances — for example, ‘post box’) are transformed into legal language
(in the same example, into the text ‘post box’ as defined in accordance with the Postal Act™8’s §8 (1) as ‘a
facility for the delivery of postal items which is in the possession of the addressee’). The words of the natural
language gain specific meaning that they did not have outside the culture text.

24 Juri Lotman. Kultuurimélu [‘Cultural memory’]. — Akadeemia 25 (2013) / 10, pp. 1736—1746 (on p. 1379).

25 Susan Tiefenbrun (see Note 3), p. 119.

26 Merike Ristikivi. Terminological turn as a turn of legal culture. — Juridica International 2008/XV, pp. 175-182 (on p. 175).
27 Ibid., p. 89.

28 postiseadus (Postal Act). — RT I 2006, 18, 142 (in Estonian; English text available at https://www.riigiteataja.ee/en/
eli/520062017019/consolide#para8, most recently accessed on 1.4.2018).
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With another process, interpretation of a law, one sees a counter-process that entails the operation of
transforming the legal concept back into the concept from natural language. This can be presented graphi-
cally as follows:"29

Legistative Juridical
legal concept legal concept . .
process interpretation

natural language —1\ \% natural language

Figure 1. The legislative process (the concept from natural language becoming part of a legal text)
and the process of interpretation of legal concepts (finding of a meaning in natural language).

We can find another parallel with Lotman’s ideas in relation to our question of what constitutes good legal
language. Namely, Lotman identifies how the moment at which a text turns back into its meaning in natural
language corresponds to the moment wherein culture begins to crumble. 3 In parallel, if a legal text loses
all of its specific terms and is completely open to free interpretation, it loses its binding nature; it stops
being a text in a culture and becomes a non-text, general language. Or, in a counter process, if there is an
increase in textual meaning, there is also a decrease in the meaning at the level of general utterance. By
means of cultural semiotics, it can be explained that there is a tendency for texts seeking to express utmost
high become hardly understandable for the addressees."3* We can put these two semiotic tendencies into
words thus: it appears that the legislature has to find a way to make the legal text as easily translatable into
utterances as possible while retaining utility of the law. This conclusion, drawn by analogy from cultural
studies, is not new, however. Legal theory, although not using the term ‘transforming utterances into text’,
touches on the question by referring to ‘the margin of discretion’,"32 which in the language of semiotics
would be ‘the number of utterances in law’. To sum up, we can state that Lotman’s idea of two separate
modelling systems helps us to discover that there is a hidden binary structure not solely in legal language
in general but to each legal term too.

3.2. A semiotic model of the binary structure
of undefined legal concepts and legal gaps

3.2.1. Undefined legal concepts

The margin of discretion in law is granted through the use of undefined legal concepts. As has been noted
above, legal concepts articulated in the legal language function with a dual role. They circulate between
legal and natural language. Through this, legal terms are, on the one hand, parts of the legal system that
surrounds them, but at the same time they refer to the factual circumstances and values of the society and
cultural space. Every legal concept has a binary nature — it is part of the legal space and of the extra-legal
space. As Thomas Vesting describes it, this duality manifests itself in a) legal reproducibility (restoring the
legal system) and b) legal change as a dialogue within a legal system. He writes that the interpretation of
law has to tackle two issues with particular attentiveness: consistency in terms of repeatability of decisions
(self-reference) and consideration of the structure of each particular case (external reference).”33 To my
mind, this structural functionality has its foundations on the double-structured language: the self-reference
of a particular legal concept refers to the meaning in the legal language, whereas the external reference of a

29 In their scholarship, Lotman and the other Tartu—Moscow semioticians did not give a graphic illustration of the relation-

ship between primary and secondary systems that would make explicit the modalities of the construction of second-order
meanings on the basis of first-order ones. Daniele Monticelli (see Note 13), p. 442.
Juri Lotman, Aleksandr Pjatigorski (see Note 5), p. 90.

31 Ibid., p. 92.
32

30

Richard Haase, Rolf Keller. Grundlagen und Grundformen des Rechts. 11., vollkommen neubearbeitete Auflage [‘Funda-
mentals and Main Forms of Law: 11th, New Edition’]. Stuttgart, Germany: Verlag W. Kohlhamer 2003, p. 36, no. 84.

33 Thomas Vesting (see Note 2), p. 121, no. 232.
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particular concept refers to the meaning in the natural language. The binary structure is especially clearly
evident in the domain of undefined legal concepts. 34

The idea of an undefined legal concept (also called a blank concept) has its origins in German legal
theory from shortly after the Second World War and, according to some sources, is not universally recog-
nised in the systems of Continental Europe.35 An undefined legal concept is set in opposition to defined
legal concepts. It needs to be interpreted. According to the case law of the Federal Constitutional Court
(Bundesverfassungsgericht), the room for interpretation should be determined in line with the aims for the
law and it should be possible to control the outcome of the interpretation carried out by courts.”3¢ A defined
legal concept, in contrast, is one that has a legal definition provided by law; therefore, according to Haase
and Keller, a defined legal concept leaves no room for interpretation. ‘37

For example, §8 (6) of the Postal Act states requirements as to the location of post boxes in a village:

In a village, according to the agreement between the owner of a post box and a universal postal ser-
vice provider, the post box shall be located at a place which is at a reasonable distance from the resi-
dence or seat of the person and in a place which is accessible by means of transport throughout the
year."38

‘Post box’ in this case is a defined legal concept as described above, because it is defined in §8 (1) of the
Postal Act. All the other words in this extract, in contrast, are not defined by law. What can be understand
as the content of ‘agreement’, ‘reasonable distance’, or ‘accessible by means of transport’ is, therefore, a task
for the interpreter, the person who reads and applies the law — probably a judge. The undefined legal con-
cepts that govern the application of law can be very broad, as in the cases of ‘public weal’, ‘public interest’,
‘road safety’, ‘danger’, ‘reliability’, and ‘the ability of the people’."39

In the interest of legal certainty, it must be required of the legislator that each norm be formulated
clearly and unambiguously. At the same time, when finding a balance between flexibility of the law and legal
certainty, the legislator may leave a certain margin of discretion to the law in order to afford reacting fairly
in a particular situation. If a legislator uses an undefined legal concept to apply an element of discretion, a
margin of discretion is granted to the authorities. Undefined legal concepts are fully verifiable by the court.
Their interpretation falls under court authority."4° Therefore, the use of undefined legal concepts is, on the
one hand, an intentional method of the legislator for granting the power of interpreting a law to judges
while, on the other hand, it is an unavoidable attribute of language.

3.2.2. Gaps

The same kind of duality characterises legal gaps. Each law inevitably has gaps™#!, and therefore it has long
been recognised that the courts have the authority to fill these gaps. For example, pursuant to the Swiss Civil
Code’s Article 1 (2) there is a court duty to fulfill the gap in the way a legislator would have done if there is no

34 The concept is Umbestimmte Rechtsbegriffe in German.
35 Marina Kiinnecke. Tradition and Change in Administrative Law: An Anglo-German Comparison. Berlin: Springer-Verlag
2007, p. 79. — DOL: https://doi.org/10.1007/978-3-540-48689-3.

36 Hans D. Jarass, Bodo Pieroth. Grundgesetz fiir die Bundesrepublik Deutschland. Kommentar. 9. Auflage [‘Constitution for
Federal Republic of Germany. Commentary: Ninth Edition’]. Munich, Germany: Verlag C.H. Beck 2007, Art. 20, para. 488,
no. 61.

Richard Haase, Rolf Keller (see Note 32), p. 38, no. 92. In another position taken by lawyers on the interpretation of undefined
legal concepts, when one proceeds from the assumption that every term in a legal norm is automatically a legal term, the
character of these terms is undefined if their application is not possible with reference to a legally binding text (for example,
a legal definition therein), and therefore they must be interpreted under their ordinary meaning and systematic, historical
and teleological context. For discussion, see Kathrin Limbach. Uniformity of Customs Administration in the European
Union. United Kingdom: Hart Publishing 2015, p. 55). — DOI: https://doi.org/10.5040/9781782256755.

38 All terms found in the Postal Act (see Note 28).

3% Marina Kiinnecke (see Note 35), p. 79.

40

37

Franz Reimer. Juristische Methodenlehre [‘Handbook of Legal Methods’]. Baden-Baden, Germany: Nomos Verlagsgesell-
schaft 2016, p. 220, no. 478. — DOI: https://doi.org/10.5771/9783845259819.

T have written in more depth about this: L. Reisberg. Gaps in the law fulfilled with meaning: A semiotic approach for decoding
gaps in law. — International Journal for the Semiotics of Law — Revue internationale de Sémiotique juridique 30 (2017) /
4 (December), pp. 697-709. — DOI: https://doi.org/10.1007/s11196-017-9521-1.

41
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common law.™#2 This process, judicial development of law, is considered a continuation of interpretation,
where the two are seen as interconnected and as part of a gradual operation.™3 In the strict sense, inter-
pretation is finding the meanings of the words of a law; in the broad sense, every time the judicial process
settles the detail of any matter in solving a particular case constitutes a development of law, one that also
serves the methodology of interpretation. Interpretation and filling of legal gaps go hand in hand; therefore,
the same criteria that play a role in interpretation — in particular, the regulatory objective and the objective
teleological criteria — apply to the overcoming of legal gaps. 4 A gap always exists as part of a legal system
(self-reference); it should be filled with new material driven from society in a way that promotes the stability
of the legal system (external reference).

Claus-Wilhelm Canaris defines a legal gap by stating that a gap occurs when, in interpretation of possible
meanings of the words of the law, there is no corresponding rule in the law even though the legal order as a
whole requires one. In other words, a gap is an unplanned deficiency (Unvollstiindigkeit) of positive law.™5
The decisive question is whether the gap as a deficiency of valid law is obvious and, therefore, its elimination
de lege lata by the applier (judge) is possible or, rather, it is a deficiency of the legal policy and legal system —
i.e., a legal gap that must be removed by the legislator. This question must be answered on a case-by-case
basis. 4 It is very important to emphasise that a gap in the law does not mean the presence of a ‘nothing’ but
rather a “definite something”, which, according to the regulatory plan or the whole law, should form a certain
rule.”#” When the gap is represented graphically, it can be seen as gaining its meaning from its context.

.- ..@_. -

Figure 2. Legal gap as an absence of something certain.

From the moment of discovery of the legal gap, it is part of the legal text: semiotisation of the gap takes
place. In decoding the gap as a semiotic phenomenon, we have the means to analyse it. Just as Lotman says
when stating that the text can appear as a condensed programme of the entire culture, 4 we can conclude
that every legal concept, and in the same way every legal gap, contains a model of the legal system. Filling a
gap extends the law from its general idea to its lower levels because it requires an analysis of what is inher-
ent in the legal order as a whole and what arrangement is most suitable for the legal system. In the process,
the gap detected in the law renders the law more coherent with the society.

4. The binary nature of the undefined legal concepts
in relation to examples from case law

From comparison between defined and undefined legal concepts with regard to the tension between self-
reference and external reference, it appears that in the case of defined legal concepts (as in ‘post box’ exam-
ple) the balance in the tension between self-reference and external reference favours self-reference. This is
so because defined concepts are autonomous and must always be interpreted in the same way within a given
legal system. These elements of a system remain as they are and keep the stability of the system secure. In
the case of undefined legal concepts, on the contrary (for instance, the reference to ‘reasonable distance’),

42 SR 210 Schweizerisches Zivilgesetzbuch vom 10. Dezember 1907 (Swiss Civil Code), Redaction 1. Januar 2018), AS 24 233.
Available online at https://www.admin.ch/opc/de/classified-compilation/ 19070042 /index.html#al (most recently accessed
on 30.6.2018).

43 Karl Larenz, Claus-Wilhelm Canaris. Methodenlehre der Rechtswissenschaft. Dritte, neu bearbeitete Auflage [‘Study of Legal
Method: New Third Edition’]. Berlin: Springer-Verlag 1995, p. 187. — DOI: https://doi.org/10.1007/978-3-662-08709-1.

4“4 Ibid., p. 188.

45 Ernst Kramer. Juristische Methodenlehre. Fiinfte Auflage [‘Juridical Method: Fifth Edition’]. Munich, Germany: Verlag
C.H. Beck 2016, p. 199.

4 Ibid., p. 202.
47 Karl Larenz, Claus-Wilhelm Canaris (see Note 43), p. 196.
48 Juri Lotman et al. (see Note 11), p. 68, no. 6.0.1.
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there is more tension between self-reference and external reference: through undefined legal concepts,
a significant amount of ‘foreign’ material ‘soaks in’, and this external material shapes the law as a whole.
For that reason, one could conclude that the balance in the case of undefined legal concepts lies closer to
external reference than self-reference. Illustrative examples can be found in case law.

In consequence of European court and Estonian Supreme Court practice, interpretation of undefined
legal concepts is not entirely free. Rather, it is based on the law in which the legal concept features. When
looking into practice, the Constitutional Review Chamber of the Supreme Court of Estonia stated in 2005:

A blank concept is a legislative tool the legislator uses when it withdraws from issuing detailed
instructions in the text of law and delegates the authority to specify a norm to those who implement
the law. As blank concepts are created by the legislator, these have to be defined with the help of the
guidelines and aims expressed by the legislator. 9

The Supreme Court has repeated the position expressed above — i.e., that the interpreter shall not be guided
only by common usage or the usage of a term in other acts but must take into consideration also the wording
and purpose of the act itself (in this particular case the Packaging Excise Duty Act)."5° In another judge-
ment, a very recent one, the Administrative Chamber of the Supreme Court of Estonia stated that giving
meaning to and interpreting a legal norm has to proceed from the entire legal system and use terms in their
ordinary meanings, unless the provision in question stipulates the contrary."5! Therefore, using undefined
legal concepts (i.e., using natural language in a law) is acknowledged to be as inevitable as the need to inter-
pret these concepts afterwards.

The Constitutional Review Chamber of the Supreme Court has asked that, in the process of interpreta-
tion, the interpreters turn their gaze to societal issues. If we transform the idea such that it meshes with the
vocabulary used by the Tartu—Moscow semioticians, cultural issues come into play in finding of a meaning
of a norm from aims expressed by the legislator — i.e., through the social as well as cultural context of a norm
(that is, external reference).

The European Court of Justice too is ready to report on the common usage of words (natural language)
and hence uphold the attribute of foreign reference. In accordance with said court’s settled case law, the
meaning and scope of terms for which European Union law provides no definition must be determined by
considering the usual meaning of the terms in everyday language, while also taking into account the context
in which they occur and the purposes of the rules of which they form a part.”s>

In conclusion, legal terms are always applied with an effort to maintain the core of the concept as accu-
rately and to as great an extent as possible. At the same time, each case, in its new form, comprises legal
terms with a new context of usage. In particular, the cases associated with changes in society that have never
been considered in this connection in the past form the core of the norms (e-solutions, ‘digisociety’, various
issues of minorities, refugee issues, etc.).

5. Conclusions

From one perspective, the idea of law as a secondary modelling system is in accordance with the conclusions
drawn by TMS scholars with regard to other cultural texts. At the same time, it leads to conclusions similar
to those articulated in theory of law.

If we look for a practical solution as output, for the interpretation of undefined legal concepts, a two-
level test has to be passed: firstly, the meaning in natural language has to be found, and, after that, correction

49 Judgement of the Constitutional Review Chamber of the Supreme Court of Estonia no. 3-4-1-5-05, of 13.6.2005, p. 16.

50 Judgement of the Constitutional Review Chamber of the Supreme Court no. 3-4-1-18-07, of 26.11.2007, p. 29.

51 Judgement of the Administrative Chamber of the Supreme Court no. 3-3-1-1-17, of 19.4.2017, p. 21.

52 Case C-336/03, easyCar [2005] ECR 1-1947, paragraph 21; Case C-549/07, Wallentin—Hermann [2008] ECR 1-11061,
paragraph 17; Case C-151/09, UGT-FSP [2010] ECR I-0000, paragraph 39.

In comparison, in common-law countries, the same question arises by statutory interpretation. Thus, in countries using
the system of common law, the ‘plain meaning rule’, also known as the literal rule, is used. That rule dictates that statutes are,
prima facie, to be presumed to use words in their popular sense. Words that are not applied in connection with any particular
science or art are to be construed as they are understood in common language. Is it, indeed, a sound rule of construction to give
the same meaning to the same words occurring in different parts of an Act of Parliament? For discussion, see Alan M. Schwartz,
Catherine Rosebrugh. The interpretation of legal terms undefined in tax legislation: Guarantee and novation. 2017. Available
online at http://www.fasken.com/files//CTF_PAPER_SEPT02_AMS.PDF (most recently accessed on 1.12.2017), p. 4.

10 JURIDICA INTERNATIONAL 27/2018

148



Interpretation of Undefined Legal Concepts and Fulfilling of Legal Gaps, in Juri Lotman’s Semiotic Framework

Liina Reisberg

should be applied in accordance with the concept’s place in the legal system at hand, such that the law
remains as constant as possible. From a broader angle, the place of undefined legal concepts in law under
Lotman’s schema is important. Here, undefined legal concepts in legal systems are akin to elements of a
language that ensure the deep memory of the system — these are, firstly, liable to change but, secondly, able
to survive in the system, both in their invariance and in their variability. Undefined legal concepts have
both of these characteristics: they possess certain autonomy, because they are not defined by law (surviving
via connections to the surrounding law). At the same time, this is a distinctive feature, which leads to judges
having the creative task of finding a fair solution (changing via shifts in meaning in natural language).
According to Lotman, if we consider a series of synchronous contexts (in our case, many court cases), then
not only can the stability of the element — the undefined concept — be made evident but so can the constant
change due to the reading of the various dynamic codes."53 The undefined legal concepts therefore function
to bind the constantly modernising society and the law so that the latter does not fossilise.

In the context of language and words, Lotman concludes that one result of an attribute of liability to
change is that one and the same element, penetrating the various levels of the system, interconnects these
levels."54 Undefined legal concepts interconnect elements of law in that their interpretation always leads to
the question of what the legal system is like. As determined by case law, the interpretation has to follow the
aims of the acts with which it forms a whole and be aligned with the broader context (the general principles
of law etc.). This leads to a systematic approach to interpreting undefined legal concepts, through which the
rule of law is ensured.

With the assistance of Lotman’s cultural semiotics, it is possible to formulate the regularities that oper-
ate in legal interpretation in the same way as in culture. These regularities, which have never before been
pointed out in works of legal semiotics or legal theory, can be summarised thus:

1) In the legal domain, the relationship between the legal language and the natural lan-
guage determines the degree of validity and comprehensibility of the law for the soci-
ety. The further the legal language is from natural language, the greater the respect it engenders but
also the less clear it is. Conversely, if the legal language is equivalent to the natural language, the law
is going to be ineffective — the existence of extensive freedom for interpretation reduces the potency
of the law.

2) Legislation and interpretation of law are opposite processes that together exist in a state
of continual tension and mutual translation.”5 The interpreter of law must look for natural lan-
guage (utterances) in the law, while the legislator must strive for legal language (text) from within
natural language — that is, the language that best suits the existing legal system.

3) Every legal concept and, moreover, every legal gap is a reflection of the legal sys-
tem, encompassing its condensed programme on the one hand (self-reference) and a
reflection of the society on the other (external reference). The tension between the two is
most evident in the interpretation of undefined legal concepts, in connection with which Estonian
and European case law alike confirm that both need to be taken into consideration. On the one
hand, undefined legal concepts and the legal gaps detected increase the coherence of society and
law through legal elaboration; on the other hand, however, total openness to new material in the
law leads to the law losing its validity for the society (see conclusion 1).

These three conclusions contribute to a well-functioning framework for interpreting legal concepts and
overcoming legal gaps. In each case, it is necessary to define the ‘utterance’ and the ‘text’, clarify the ‘self
reference’ and the ‘external reference’ in law, and bear in mind throughout the process that interpretation
always occurs in relation to this binary structure.

Lotman’s interest in the effect of secondary modelling systems on the general system of culture clearly
has its analogue in the field of legal studies. Just as much as a work of art is a secondary modelling system,
s0 too is a carefully drafted contract or a curiously decided case of law, which, when studied in detail from
the perspective of its linguistic elements, can reveal the worldview behind and suffusing it."5¢

53 Ibid.
54 Juri Lotman (see Note 24), p. 1378.
55 Compare: Juri Lotman. Primary and secondary communication-modelling systems. — Daniel P. Lucid (ed.). Soviet Semiotics:
An Anthology. Baltimore: The Johns Hopkins University Press 1974, pp. 95-98 (on p. 98).

56 Susan Tiefenbrun (see Note 3), p. 124.
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SUMMARY IN ESTONIAN - KOKKUVOTE

Madratlemata digusmaiste tdolgendamise ja
digusliinga uletamise semiootiline mudel

Sissejuhatus
Misratlemata digusmdistete’ ja digusliinkadega puutuvad diguse rakendajad
oma t60s pidevalt kokku. Seega ei ole tdlgendamine ja digusliinkade iiletamine
kaugeltki teisejérgulise tdhendusega. Tolgendamisega on juristid nagu ka teiste
tekstile tuginevate erialade esindajad — nt kirjandusuurijad vdi teoloogid — silmitsi
seisnud nende erialade algusest peale. Oigusetdlgendamine on digusemdistmise
osa olnud paratamatult nii kaua, kui kaua me saame rddkida Gigusest. On
pohjendatud otsida selle iilesande tditmiseks metodoloogiat, isedranis pidades
silmas, et osade digusteoreetikute jaoks on tdlgendamine keskse tihendusega —
isegi fundamentaalne — diguse aspekt™" ja pohiseaduse kiisimus.*’

Meetodikiisimustes toetavad digusteaduslikku ldhenemist korvaldistsipliinid
nagu filosoofia, loogika, lingvistika, sotsioloogia, semiootika jt. Mina kasutan
doktoritoos digusteooria edasiarendamiseks digussemiootilist™> ldhenemist.
Oigussemiootika selgitusjoud avaldub diguse kui nihtuse ja protsessi suhtes.
Oigussemiootika abil saab mudeldada oiguslikke protsesse tihendustekke
aspektist, mis omakorda holbustab digusteooria pohikiisimustele vastamist, nt
kuidas leida digusnormi tdhendus. Oigussemiootikas nagu semiootikas iildiselt
otsitakse suhet voi suhte tiilipi semiootilises metodoloogias — seega tegeldakse
mudeldamisega. Oiguse kohta on vdimalik luua arvukalt mitmesuguseid mude-
leid ja anda sellega selgitusi Giguslike protsesside pohjuste kohta. Semiootikat
ning digusteadust integreerides saab digusteaduse metodoloogiat edasi arendada.

Oigus on paratamatult keelega seotud, mdistelisus on vahend diguse korrasta-
miseks ja struktureerimiseks™® ja &igus moodustab tekstide kontiinumi.**
Ainus vdimalus riigile antud voimu jagada, piirata voi muuta, seisneb keeles.””
Seepirast peame me oma keelt valitsema meisterlikult, tundma selle struktuuri.
Struktuur laias tihenduses on suhete vdrgustik, mis on tihenduse aluseks.*®

2% Umbestimmte Rechtsbegriff — sks; kasutusel ka blank concepts ingl. k.

%% Dennis Patterson 2008, lk 72—73; Patterson ise ei pea diguse tdlgendamist fundamen-
taalseks, kuid siiski oluliseks, seevastu nt Raz peab seda keskseks. (Raz 2009, 1k 223).

Bl Klatt 2004, 1k 22.

2 vt lihemalt digussemiootika piiritlemise kohta Noth 2000, 1k 537.

3 Horn 2016, 1k 161.

2% Miiller 1997, Ik 166, ddrenr 219.

5 Ibid., 1k 167, ddrenr 222.

26 Noth 2000, Ik 204. Struktuuri mdistet on libi aegade defineeritud mitmeti. Eestikeelses
semiootikadpikus ,,Semiootika* miératletakse struktuuri kui mingi terviku sidusust tagavat
seesmiste suhete kogumit, kui isereguleeruvat seostevorgustikku. (Kull, Salupere 2018,
Ik 512).
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Keele nagu ka teiste semiootiliste siisteemide struktuuri uurib semiootika.
Oigussemiootilise uurimuse saab rakendada digusteaduse teenistusse.

Ma valisin interdistsiplinaarse ldhenemise, sest selle kaudu saab avardada
Oigusteoreetilist ndgemisulatust. Semiootikaga on Tartus tegeldud ligi kolm-
veerand sajandit. Siinne teaduslik tegevus Juri Lotmani ja Tartu-Moskva
semiootika koolkonna jilgedes loob suurepirase pinnase, et ithendada semiootika
Oigusteadusega. Et digusteaduse metodoloogiasse ei ole joudnud palju sisendit
semiootikutelt, néib see perspektiiv iseéranis huvitav, sest nii tekib uut teadmist
kahe teaduse piirialal.

Tapsemalt on kéesoleva viitekirja eesmirgiks integreerida Oigusteaduse
meetodidpetusse méadratlemata Oigusmdistete tolgendamise ja oOigusliinkade
iiletamise semiootiline mudel, mis selgitab, kuidas tekib tdhendus nii sonadele
kui ka sdnade vahelisele alale, liinkadele, keeles. Mudel on abiks véljajittelises
ning liinklikus keeles viljendatud riigivoimuakti mitteliinklikul kohaldamisel.

Maératlemata digusmdiste ja digusliinga semiootilist struktuuri ei ole varem
analiiiisitud, seepirast omab t66 uuenduslikku viirtust. Oigussemiootika
panuseks tuleks lugeda:

1) selgitavat joudu — siduda seni sidumata andmeid loogilisteks mudeliteks, mis
aitavad moista diguses aset leidvate protsesside olemust;

2) reformijoudu — aidata interdistsiplinaarsuse kaudu kaasa juurdunud kontsept-
sioonide muutmisele, arvestades, et visioon voib tinu teaduste piirialadel
tekkivatele uutele vaatekohtadele muutuda.

Kéesoleva doktoritdd Ttilesandeks on samuti pakkuda selgitavat joudu ning
reformijoudu digusteaduse meetodidopetuses kindlaks kujunenud tdlgendamis-
dpetusele. Mitmed autorid tdstavad esile niisuguse kdrvalpilgu vasrtuslikkust.”’
Greenwalt kirjutab, et isegi kui filosoofid ei suuda anda kohtunikele ja juristidele
valmis vormeleid, saavad nad valgustada mitmeid Oigusliku tdlgendamise
aspekte.”* Kui loobuda liialdatud praktilise kasu taotlusest, vdib digussemiooti-
lises uurimuses ndha ka lihtsalt kinnitust, et mitmed diskussioonid ei piirne
iiksnes digusteadusega, vaid peegelduvad korraga mitmes teadusharus.>*

7 Nt Krawietz nieb modernset digusteooriat kui vaatlusteadust (Beobachtungswissenschaft —
sks). (Krawietz 2008. Weltrechtssystem oder Globalisierung des Rechts?, 1k 450).

% Greenwalt 2010, 1k 19. Ka Gigusteaduse sees on juba aastakiimneid otsitud uusi,
mittetraditsioonilisi 1ahenemisi ning diinaamilisi struktuure. Naiteks Daintithi jérgi on uute
oiguse internsete mudelite peamine iilesanne enese-identiteeti kasutades luua diguse muutu-
mise kriteeriumid. Teisisdnu diguse jaotamine uutesse diinaamilisematesse kategooriatesse
aitab vélja tuua, milline digus on, ja jéreldada, kuidas digus voiks muutuda ja areneda.
(Daintith 1989, 1k 358.) Teadlik struktuurmdtlemine lihtsustab ka diguse Oppimist (Haft
2007, 1k 46). Dickersoni jérgi aitab digussemiootika luua uusi taksonoomiaid ja mdistete
hierarhiaid (ideede arhitektuuri) diguse sees (Dickerson 1985-86, 1k 330).

* Greenwalt 2018, 1k 146.
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1. Uurimisvaldkonna hetkeseisust ja
uurimisprobleemi kohast selles

1.1. Oigusteaduse modernse meetodidpetuse ldhtekohtadest

Oigusteaduse meetodidpetus muutub ja areneb kisikdes kohtupraktika ja selle
kaudu ka tiihiskondlike muutustega. Modernse meetodidpetuse allikad on eesti
Oigusteaduse jaoks eeskitt saksa meetodidpetuse allikad, sest need seostuvad
meie Oiguskorra iilesehitusega ldhemalt kui inglisekeelne meetodidpetus, mis
valdavalt tugineb Ameerika Uhendriikide ja Suurbritannia pretsedendidigusele.
Samas, nagu edasises néitan, pakub ka Common Law traditsioonist parit meetodi-
Opetus védrtuslikku diskussiooni, mis on tdiesti relevantne ka meil. Pealegi
meetodidpetus, nagu see tinaseks Saksamaal arenenud on, ei ole kaugeltki homo-
geenne teaduslik suund.*** Seega tuleb Gigusteaduse meetodidpetusse suhtuda
kui avara uurimisalaga distsipliini, milles on palju erinevaid késitlusi.

Kéesolevas t66s huvitavad mind digusliku tolgendamise alased kisitlused.
Saksa meetodiopetuse allikatena diguse tdlgendamise kiisimuses eristatakse
ithelt poolt digusteaduslikust positivismist alguse saanud rakendus- ja subsumpt-
sioonimudelit ja teiselt poolt 20. sajandi juriidilises hermeneutikas formuleeritud
konkretiseerimismudelit.**’

Tanapédeval lahtutakse kiillalt iiksmeelselt sellest, et tolgendamine on produk-
tiivne, nii-oelda iseenda looming.*** Rangelt deduktiivse diguse rakendamisena
tdlgendamist kui digusnormi mdtte viljaselgitamist enam ei kisitleta.**® Sellel
pole Zippeliuse jargi viga kindlat meetodit.”** Et see muutus ka keeleliselt
ilmsiks tuua, asuti alates 1960ndatest tolgendamise (Auslegung) voi interpretat-
siooni asemel rddkima pretsedendiloomisest, Sigustdost, juriidilisest argu-
mentatsioonist ja diguse konkretiseerimisest (Rechtsgewinnung, Rechtsarbeit,
Juristischer Argumentation, Rechtskonkretisiserung). Kohati on télgendamist ja
diguse konkretiseerimist isegi vastanditena késitletud. Sellel vastandusel on ka
institutsionaalsed tagajérjed: positivismijirgne meetodiopetus omistab kohtu-
likule Giguse edasiarendamisele oluliselt suurema tdhtsuse ja aktsepteerib —
vihemalt osaliselt — kohtunikudigust iseseisva Gigusallikana.**® Kiesolevas
doktoritods jdin sellegipoolest diguse tdlgendamise mdiste juurde, kuivord see

24 20. sajandit, mil Sigusteooria arenes kiiresti, on kirjanduses nimetatud metodoloogiliste
diskussioonide mottes pikaks (Riesenhuber 2015, 1k 52).

*! Friedrich Miilleri struktureeritud Oigusnormi teooria keskendus normiprogrammi
uurimisele, mis lilkkkas tagasi Friedrich Carl von Savigny tolgenduskaanonid ja ndudis
juristilt sarnaste struktuurielementide otsimist normi ja eluliste asjaolude vahel (Miiller
1995, 1k 71; Raisch 1995, 1k 211-212; Vesting 2007, 1k 100, ddrenr 194; Krawietz 2008
Juristische Hermeneutlk 1k 115; Krawietz 2006, 1k 1176).

* Jemielniak 2002, Ik 326.

3 Vesting 2007, 1k 100, dédrenr 195.

4 Zippelius 2012, 1k 9.

5 Samas, 1k 101, ddrenr 195.

2
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on Eesti digusteoorias kdige enam kasutusel ja vorreldes eelpoolnimetatutega
jitab vihem voimalusi mitmetimdistetavuseks.

Tulenevalt meetodidpetuse erinevatest latetest seatakse sellele ka monevorra
erinevaid iilesandeid. Oigusteaduse meetodidpetuse rakenduslikkus on peamine
sellele esitatud ndue nii saksa kui ka Common Law autorite kisitluses.”*®
Meetodidpetus uurib diguse rakendajate praktilist t66d, varustab neid moiste-
aparatuuriga, loob kehtiva diguse kaudu iihtsust, tagab diguse kasutatavuse.
Reimeri jargi on modernse meetodiopetuse iilesandeks pakkuda vilja selge
programm, mis aitaks jouda diglase kohtuotsuseni.**’ Braun toob digusteadus
meetodidpetuse iilesandena vélja diguse silistematiseerimise ja moisteliste kate-
gooriate labitootamise, mille pdhjal kehtivat digust kisitleda.*® Horn peab
meetodidpetuse eesmérgiks vahendada, iildistada ning siivendada juriidilise t606
mdistmist.**’ Kuivord digusteooria tegeleb diguse struktuuri kiisimustega, on seda
nimetatud ka juriidiliseks struktuuriteooriaks.”’

Samas tuleb arvestada ka Gdigusteaduse meetodidpetuse laiemate eesmérki-
dega. Kirjanduses tuuakse vilja, et meetodidpetus peab olema kiill rakendatav,
ent tema ainus roll pole kohtukesksus. Néiteks Vesting toonitab, et kohtukesksus
muudaks meetodidpetuse liiga kitsaks.”' Naiteks diguslik tdlgendamine panustab
ka ildteadmistesse, lihtsustades voi muutes tihiskondlikke kaitumismustreid
praktilisemaks. Seega tdlgendamine ei kanna iliksnes normatiivse stabiliseerimise
eesmirki, vaid see aitab kaasa uute teadmiste ja reeglite tekkele.”>> On oluline,
et kohtulahendini joudmisel koneleb kohus oma iihiskonnaga sama keelt —
vahendab tihiskonnast ldhtuvaid védrtusi, tolgendab Jigust siistemaatiliselt
pohjendatult, luues oGiguskindlust, luues iihiskondlikku sidusust ja usaldust.
Seega on meetodidpetusel tdita roll iihiskonna kui terviku plaanis.

Eestis kasutusel olev télgendamisteooria kuulub kiill saksa traditsiooni, ent
olukord on muutunud seoses motlemisviiside 1dhenemisega. Nii on Eesti digus-
kirjanduses esile toodud vajadust ka diguse printsiibikeskse tdlgendamise jérele
R. Dworkinist juhindudes.” Seetdttu tuleb vordlevalt kiisida, kuidas uurivad
tdlgendamist saksa ja ameerika autorid.

Saksa meetodidpetuses vilja todtatud digusvaidluse lahendamise skeem, mis
on {ildist tunnustust leidnud, ja lébi iildistuse Oeldes, kasutusel ka Eestis, on

* Vtnt Cao 2012, 1k 29.

27 Reimer 2016, 1k 25.

** Braun 2006, Ik 393.

* Horn 2016, 1k 113, direnr 164.

> Funke 2017, 1k 61.

»1 yesting 2007, 1k 126, dérenr 244.

2 Ibid.

3 Probleem on selles, et pdhiseaduse aluspdhimdtete tdlgendamisel pole vdimalik kasutada
subsumeerimisel rajanevat tdlgendamismeetodit. (Narits, Kalmo, Madise, Schneider teoses
Madise, U. (peatoim.) 2017, 1k 32).
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Saksamaal digushariduse omandamise alustalaks.”>® Tlgendamisele on skeemis
antud kindel koht digusnormi rakendamise koosseisus:

1. Anda diguslik hinnang elulistele asjaoludele

2. Maératleda relevantsed elulised asjaolud. Piiritleda kogu sotsiaalsest konteks-
tist ainult see osa, millel on konflikti seisukohalt normatiivset tihendust.

3. Subsumptsioon: norm asjakohaseks ja asjaolud normikohaseks muuta.
Rakendada abstraktset normi konkreetsetele asjaoludele.

3.1. Alguspunkt: kontrollida poolte huvisid
3.2. Maédratleda diguslikud seosed kaasuse osapoolte vahel
3.3. Leida noude alus (quae sit actio)

4. Rakendada digusnormi. Oigusnormi rakendamiseks on vajalik sitte
tolgendamine s.t abstraktse reegli motte vilja selgitamine.

4.1. Kitsendav (restriktiivne) tdlgendamine
4.2. Laiendav (ekstensiivne) tdlgendamine
4.3. Subjektiivne tdlgendamine

4.4. Objektiivne tdlgendamine™’

Esitatud skeem annab tunnistust kahest méérava téhtsusega teesist: tdlgendamist
maidratletakse abstraktse reegli motte vélja selgitamisena ja subsumptsiooni
kahe siisteemi — eluliste asjaolude ja digusnormi teksti — vahel ei késitleta
tdlgendamise osana, vaid sellest sdltumatult.>>

Tdlgendamisprotsessi selgitamiseks, peaasjalikult aga suunamiseks on vélja
tootatud Savignylt parinevad tdlgendusmeetodid, mis on saksa Oigusteoorias
tuntud ka kui tolgenduskriteeriumid, tolgenduselemendid voi tdlgenduskaanonid.
Modernne Oigusteooria rdédgib ,,argumentidest voi ,,argumendi vormidest®
(Argumentformen — sks).**® Sama nimetust kasutatakse ka Common Law-s.

Traditsiooniline, Saksa Konstitutsioonikohtu sonades ka ,ildine”, ,,algu-
pérane” voi ,tunnustatud” tdlgendusargumentide jaotus on: ajalooline, gram-
matiline, siistemaatiline ja teleoloogiline tdlgendusargument.”®' Kuigi &igus-
teoorias on seda kvartetti edasi arendatud (meetodikaanonite hulka on

¢ Vit nt Fikentscher, Wolfgang. 1977. Methoden des Rechts in der vergleichender Darstel-

lung. Band IV: dogmatischer Teil. J.C.B. Mohr (Paul Siebeck): Tiibingen, 1k 356 jj; Larenz,
Karl. 1991 Methodenlehre der Rechtswissenschaft. Sechste, neu bearbeitete Auflage.
Springer-Verlag: Berlin, Heidelberg, New York, 1k 298-345.

»7 Saksa tdlgendusteooriad jagunevad subjektiivseks (saada teada seadusandja tahe) ja
objektiivseks (teada saada objektiivne seaduse mdte), kuid neid kasutatakse kombineeritult.
(Vogenauer 2001, 1k 28).

2% Samal seisukohal on Tella 2014, 1k 111.

%0 yogenauer 2001, 1k 6.

! yesting 2007, 1k 101, dérenr 196; Wank 2015, k 41-74; Zippelius 2012, 1k 34-36; Kiihl,
Reichold, Ronellenfitsch 2011, 1k 26, ddrenr 72.
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lisandunud pdhiseaduskonformne ja vordlev tdlgendus, praktiline konkordants
ning EL &iguse konformne tdlgendamine)®®*, pole saksa kohtupraktika edasi-
arendusi omaks votnud ja isegi pohiseaduspirast tdlgendust, mis on kujunemas
iseseisvaks meetodiks, kisitletakse kvarteti abil.**® Vogenauer nendib, et
teoreetilised piilidlused pole praktikasse joudnud ning et praktikas hakkavad
teoreetilised piirid higustuma.”®* Niiteks erinevaid tdlgendusmeetodeid kasu-
tatakse koos, isedranis segatakse siistemaatilist ja teleoloogilist argumenti.*”® Ka
Oiguse edasiarendamise ja tolgendamise vaheteo kiisimuses on Saksa kohtute
praktikas kasutusel olev terminoloogia erinev ja mitmekesine.”®® Vaatamata
edasiarenduste vihesele omaksvoetusele praktikute poolt, saab saksa siisteemis
esitada kaasaegsed tdlgendusargumendid jargmise tabelina:*®’

1. Sdnastus

2. Ajalugu
2.1. Normi tekkelugu (menetlus, analiiiisid ja arvamused)
2.2. Normi eellugu (diguslik olukord enne normi)

3. Seosed
3.1. Normi kitsad regulatsiooniseosed
3.2. Kaugemad seosed 0igusjaos ja diguse kitsamas alajaotuses
3.3. Uldiste digusprintsiipidega kooskdlas olev tdlgendus
3.4. Korgema positiivse digusega kooskdlas olev tdlgendus
a) Pohiseaduspédrane tolgendus
b) Seaduskonformne ja liidumaadiguse konformne tolgendus
3.5. Rahvusvahelise diguse konformne tolgendus
a) Riigisiseste normide rahvusvahelise digusega kooskdlaline tolgenda-
mine
b) Riigisisesele digusele aluseks oleva rahvusvahelise lepingu tdlgen-
damine

62 Vesting 2007, Ik 101.

3 Vogenaueri sénul pilvivad uuemad tdlgendusteooriad vaevalt kohtunike tihelepanu.
(Vogenauer 2001, 1k 19).

¥4 Vogenauer 2001, Ik 144-145. Ka Alexy mirgib, et tinaseni ei ole tdlgendamise klassi-
fikatsioonide arvu ega struktuuri osas iiksmeelele joutud. (Alexy 2001, tdlgendamiskaanonid,
1.2).

> Ibid, 1k 49.

% Ibid.

7 Tlgendusargumente voib ka teisiti siistematiseerida. Et kiesoleva doktoritod kese ei ole
alternatiivseid katalooge vorrelda, siis on piirdutud Vogenaueri Kkésitlusega, mis on
iildtunnustatud. Sarnased on ka: Horn 2016, § 7, p 177 jj, Jarass 2007, 1k 7. Alexy mérgib, et
16ppude 16puks on tegemist otstarbekuse kiisimusega. Kui tahta eriti lihtsat mudelit, tuleb
soovitada nelikjaotust. Vastavalt sellele on olemas neli kategooriat juriidilisi argumente:
(1) lingvistilised, (2) geneetilised, (3) siistemaatilised ja (4) iildised praktilised argumendid.
(Alexy 2001, tdlgendamiskaanonid, 1.2).
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3.6. Euroopa Liidu diguse konformne tolgendamine
a) Riigisiseste normide Euroopa Liidu Sigusega kooskolaline tdlgen-
damine
b) Riigisisesele digusele aluseks oleva Euroopa Liidu diguse tdlgen-
damine

3.7. Vordlev tdlgendamine
4. Normi eesméirk

5. Seadusvilised vadrtusmastaabid

Kui kdrvutada esitatud tabeliga Angloameerika diguses eristatavad kuus digus-
liku argumendi vormi, siis ndeme, et iildises plaanis on palju kattuvusi.

1. Tekstiline tdlgendamine — kehtiva Gigusteksti nt pdhiseaduse, seaduse voi
lepingu sonade votmine nende iildlevinud tdhenduses;

2. Doktriinist ldhtuv tdlgendamine — reeglite kohaldamine, mis on tekkinud
eelnevalt lahendatud kaasustes (pretsedendid);

3. Ajalooline, intensionaalne tdlgendamine — kavatsusele (pohiseadus, seadus-
andlus, lepingupoolte tegelik tahe) tuginemine

4. Moistlikkusest ldhtuv (prudential) tdlgendamine — konkreetse reegli taga-
jargede kaalumine ja hindamine;

5. Strukturaalne tdlgendamine — reegli tuletamine strukturaalsetest suhetest
pohiseaduse voi seadusega;

6. Eetiline tdlgendamine — reegli tuletamine moraalist, millel rajaneb pdhi-
seadus voi seadus.”®®

Mandri-Euroopa oigusruumi ja Common Law argumendivormide kataloog
katavad samu aspekte: grammatiline tdlgendamine ja ajalooline tdlgendamine
on sdna-sonalt samad. Voib nédha sarnasusi strukturaalse tdlgendamise (Common
Law) ja siistemaatilise tdlgendamise vahel (Saksa), mis katavad mdlemad iihte-
moodi seoste aspekti. Ka normi eesmirk (Saksa) ja moistlikkus (Common Law)
langevad vihemasti teatud ulatuses kokku, sest Gdigusnormilt tuleb eeldada
moistlikku sisu. Seadusvilised védrtusmastaabid (Saksa) ja eetika (Common
Law) voib lugeda kattuvaks.

Ule jadb ameeriklaste doktriinist lihtuv tdlgendamine s.o pretsedentide roll
edasise kohtupraktika kujundamises. Arvestades Saksa Konstitutsioonikohtu
otsuste moju Saksa kohtupraktikale, nagu ka nt Riigikohtu lahendite moju Eesti
kohtupraktikale voi Euroopa Inimdiguste Kohtu ja Euroopa Kohtu praktika

28 Patterson 2008, 1k 58.
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moju litkmesriikide kohtutele, ei saa mandri-Euroopaski doktriini téhtsust
alahinnata.

Common Law 0igusmotlemises on tdhtsal kohal R. Dworkini kujundava
tdlgendamise teooria. Viga pohimotteliselt védljendudes voib delda, et diguslik
tolgendamine on ratsionaalsusel baseeruv tegevus, mille abil piiiitakse anda
moistlik tdhendus digustekstile voi selle mdistele. Selline arusaam on ldhedane
Dworkini kujundavale tdlgendamisele.””’ Kujundav tdlgendamine seisneb selles,
et tuleb rakendada eesmérki objektile vdi praktikale selleks, et teha parim
voimalik naidis vormist voi Zanrist, millest see on voetud ja millesse kuulub.””!
Aga see ei anna tdlgendajale tiit vabadust. Dworkin ndeb kohtunikku, kes asub
tutvuma varasema praktikaga kui kirjanikku, kes kirjutab jargmist peatiikki
teiste kirjanike poolt alustatud raamatule, kus igaiihe péralt on tiks novell, mis
peab loogiliselt jitkama eelmisi ja samas neid edasi arendama.”’”

Tdlgendamisvajadust tunnistab ka Euroopa Liidu digus, mis ithendab mdlema
digusperekonna riike. Acte clair doktriin, mis loodi kohtuasjas Cilfit,”” iitleb, et
vastavalt Euroopa Liidu toimimise lepingu artiklile 267°’* peab liikmesriigi
kohus, mille otsuste peale ei saa siseriikliku diguse jargi edasi kaevata, taotlema
sellekohast eelotsust Euroopa Kohtult, kui tekib Euroopa Liidu diguse tdlgenda-
mise kiisimus, vélja arvatud juhul kui vastus on ,,nii selge, et see ei jita ruumi
moistlikule kahtlusele* (acte clair). Kuna EL aluslepingud ei sisalda sitteid, mis
annaksid ette kohustusliku tdlgendamismeetodi, siis on vabadus valida selline
tolgendamismeetod, mis kdige paremini sobitub Euroopa Liidu diguskorraga.
Siiski iitleb osa autoreid, et Euroopa Kohtu tdlgendusmeetodid ei eristu no
klassikalistest tdlgendamismeetoditest — grammatiline, kontekstuaalne, teleo-
loogiline — , mida tunneb ka rahvusvaheline avalik digus alates 1969. a Viini
konventsioonist.”” Kirjanduses leitakse, et sdnalise tdlgendamise ja digusselguse
pohimdtte vahel on tugev korrelatsioon, kuivord Euroopa Kohus ei vdi eemal-
duda tipse ja selge Euroopa Liidu diguse sétte sonastusest (interpretatio cessat
in claris).

Uhtki tdlgendusmeetodit ei vdi Euroopa Kohus kasutada isoleeritult. Kui
vaidlusalune site on mitmetdhenduslik, ebaselge voi ebatiielik, kasutab Euroopa
Kohus koiki tolgendamismeetodeid iiksteist tugevdaval viisil. Sonalist tdlgen-
dust saavad kinnitada tdlgendamist vajava sitte kontekst ja eesmérgid. Nagu ka
sitte eesmdrkide kindlaks tegemiseks vOib kohtul olla vajalik siiiivida selle

% Husa 2017, p 261.

! Dworkin 1986, 1k 56.

’” Dworkin 1982, 1k 193, Common Law diguses kasutatavat tdlgendusmeetodit on
késitlenud ka Goodrich, Hachamovitch (Goodrich, Hachamovitch 1993, 1k 196). Ameerikas
diskussiooni tekitanud kirjanduse ja Giguse liikumise kohta vt Bix 1999, Ward 1995 ja
Binder 2000.

7 Euroopa Kohtu 6.10.1982 otsus CILFIT v Ministry of Health, C-283/81.

™ Euroopa Liidu toimimise leping. Euroopa Liidu Teataja C 326, 26/10/2012 Lk 0001 —
0390.

5 L enaerts, Gutierrez-Fons, 2014, 1k 6.
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loomise ajalukku ja/vdi selle normatiivsesse konteksti. Sama kéib ka kooskdlalise
tolgendamise pohimotte kohta (principle of consistent interpretation). Nii
Euroopa Kohus kui ka liikmesriikide kohtud peavad EL 6igust tdlgendama
rahvusvahelise diguse valguses. See tdhendab, et rahvusvaheline digus voib anda
Euroopa Liidu sekundaarse diguse eesmérkide méératlemisel kasulikke juhiseid,
kui rakendatakse Euroopa Liidus siduvaid rahvusvahelisi kohustusi. Kooskdla-
liselt tdlgendades demonstreerib Euroopa Kohus, et Euroopa digus on avatud
vilisele mojule. Kombineeritud tolgendusmeetodite rakendamine Euroopa
Kohtu praktikas niitab, et Euroopa Liidu &iguse filosoofiliseks aluseks ei ole
mitte hierarhiline diguskord, kus tdlgendamine on iilalt-alla ja dogmaatilise
lahenemise tulemus. Vastupidi, 6elda ,,mis on Euroopa Liidu Gigus™ sisaldab
tasakaalustamisiilesannet pluralistlikus keskkonnas, vGimaldades pidevat ideede
vahetust.”’®

See vordlus annab meile esmase pildi sellest, et diguslik tdlgendamine ei ole
vaba, vaid tugineb etteantud maatriksile. Nagu ndgime, on tdlgendamisel kind-
laksméératud koht digusvaidluse lahendamise skeemis ja teiseks on etteantud
struktuur ka tdlgendamisprotsessil endal.

Tdlgendamise iilesanne on jouda véite sOnastamiseni. Véite sisu sdltub
sellest, kuidas Oigusteksti mdista. Eriti tugevalt rohutatakse tulemuslikkuse
aspekti Common Law siisteemis, kus kesksel kohal on argument: tdlgendamine
vordub argumendi sonastamisega. Tolgendamine peab ldhtuma objektist, olema
loov ja ratsionaalne.””” Samamoodi on ka kontinentaaleuroopa digussiisteemis
tdlgendamine selgelt tulemusele orienteeritud, mis peaks olema ka tugevaks
orientiiriks kogu siinsele kisitlusele.

Minu uurimus ldhtub eeltoodud digusteooria alustest ja digusteaduse meetodi-
Opetusele piistitatud eesmairkidest. Viitekirjas ldhtun sellest, et tdlgendamine
leiab aset digusteoorias vélja tootatud Sigusvaidluse lahendamise skeemi iihe
astmena ja see tdhendab oma olemuselt Gigusnormi kui abstraktse reegli motte
vilja selgitamist. Kohtu Gigus ja kohustus 6igust edasi arendada on seejuures
konstitutsioonilise digusmoistmise funktsiooni imperatiivne osa.

Et doktoritoo on interdistsiplinaarne, kasutades semiootika metodoloogiat,
tuleb jargnevalt avada, milline on digussemiootika koht digusteaduse meetodi-
Opetuses ja millised on Oigussemiootika vdimalused Siguse tdlgendamise
uurimiseks.

26 1 enaerts, Gutierrez-Fons, 2014, 1k 59-60.
7 Skoczen 2015, p 1.3.
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1.2. Oigussemiootilistest lihtekohtadest

Oigussemiootika ei ole digusteaduse mandri-euroopalikus meetodidpetuses viiri-
list kohta leidnud. Selle pohjused peituvad esiteks selles, et digussemiootika on
semiootika iiks nooremaid harusid.””* Teiseks ei moodusta digussemiootika iihte
kindlat distsipliini, mille taga oleks teatud tunnustatud metodoloogiat kasutav
koolkond, vaid see on killustunud mitmetesse koolkondadesse, kelle toodes
kasutatakse erinevaid ldhtekohti. Nii jookseb tugev eristusjoon inglise- ja saksa-
keelse kultuuriruumi vahel. Oigussemiootika teket saab eristada geograafiliselt:
Saksamaal hermeneutika kaudu ja Ameerikas sdltumata Euroopa arengutest
peamiselt Charles Sanders Peirce’i ideedest kannustatult.””” Mdlemal pool
stindis nihe digusmotlemises loomudiguse ja diguspositivismi vastandusest.
Nagu semiootiliste késitluste puhul tervikuna tuleb ka Gigussemiootilistest
kasitlustest rddkides vilja tuua kahe 20. sajandi vahetusel samaaegselt eri filo-
soofia ja lingvistika valdkondades tegutsenud suurmehe moju edasiste suundade
tekkele. Charles Sanders Peirce (1839-1914) Ameerikas ja Ferdinand de
Saussure (1857-1913) Sveitsis tegelesid kumbki keele elementide tihenduse —
signifikatsiooni — uurimisega. Modernne semiootika arenes 20. sajandil neist
suurmeestest johtuvalt kahes peamises suunas, mille iihisosa ja sarnasust tuleb
pigem otsida. Seetdttu ei ole iillatav, et ka digussemiootilised késitlused jagu-
nevad selle jargi, kas neis on ldhtutud Peirce’i vai Saussure’i teoreetilisest baasist.
Lisaks tuleb arvestada, et Saksamaal valmistas digussemiootika teket ette
digushermeneutika, mis oli kiill samm digussemiootika kujunemise suunas, ent
ei sisaldanud iseseisvat mirgiteooriat.”’® Saksa digusteooria raames tuleks éra
mirkida jirgmised uurimused. Esiteks, 1976.a Mainzi Ulikoolis Kkaitses
Waldemar Schreckenbergeri doktoritdd retoorilisest semiootikast (Rhetorische
Semiotik — sks),””’ mis kandis pealkirja ,,Retooriline semiootika. PShiseaduse ja
Saksamaa Liidukohtu argumentatsiooni retooriliste struktuuride tekstianaliiiis.
Schreckenberger tugines Peirce’i ja Morrise kdrval varasematele saksa digus-
teadlastele, nt Theodor Viehwegile ja tema toopilisele digusdpetusele.””
Schreckenberger uuris diguslikku kommunikatsiooni selle interaktsioonilises
kontekstis ning analiiiitilise retoorika teooria rakendamisvdimalusi diguslikule
argumentatsioonile. Edasi arenes Saksa digussemiootika pragmaatilise diguse
poole koostoos tekstilingvistide, retoorikute ja argumentatsiooniteoreetikutega
(Nt Posner, Krampen, Seibert). Retoorika ja pragmaatilise oOigussemiootika

7% Sebeok 1986, 1k 439.

7 Peirce’i ja O. W. Holmes’i ning metafiiiisilise klubi kohta vt lihemalt: Gorlée 2005,
lk 241. Peirce’i kategooriaid on rakendanud nt Hausman (2008).

7 Todorov 1995, 1k 23.

77 1978. a ilmus Schreckenbergeri sulest tema dissertatsioon ka raamatuna. (Schrecken-
berger 1978).

% Vt ldhemalt Kaufmann 1994, Ik 45; Klatt 2004, Ik 32.
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arengus mingisid tdhtsat rolli Briisseli ja Mainzi teadlased (Ballweg, Seibert ja
Schreckenberger jt).*”

Aktiivsem huvi digussemiootika vastu tekkis saksakeelses kultuuriruumis
uuesti 1990ndatel aastatel, mil ilmusid Posneri,™ Reinecke, Roberingi,”'
Luttermanni** ja Wolteri® uurimused. Kui vaadata aktuaalset digussemiooti-
list diskussiooni Saksamaal, siis tasub esile tosta viljaka autori Thomas-Michael
Seiberti panust sellesse. Tema artikliga ,,Semiootika diguses™ algab virske,
2017. a avaldatud diguskeele kisiraamat.”®* Praegu aktiivsetest autoritest tuleb
veel dra markida Dietrich Busse, kes rohutab tdhendusteooriate relevantsust
digusteadusele,” Ekkehard Felder, kes analiiiisib diguslikke keelekasutusviise
keele abstraktsioonitasemeid silmas pidades™’ ning digust kommunikatsiooni-
teoreetiliselt kisitlevaid autoreid nagu Hoffmann,”’ Deutsch®®® ja Engberg.”®

Téaiendavalt voiks mérkida, et saksa digusteoorias on vélja todtatud nn struk-
tureeriv Oigusopetus (strukturierende Rechtslehre) ja tahenduspiiri teooria
(Wortlautgrenze), mida saab seostada semiootikaga, kuigi seda ei ole jarje-
pidevalt siiski tehtud.*”

Saksa autorite korval viljakam ning autoriterohkem on olnud Ameerikast
meieni ulatuv digussemiootika, milles aktiivsemate autoritena voib vélja tuua
Kevelsoni,”" Jacksoni,** Balkini,””* Tiefenbruni*** ja Kennedy.”* Kindlasti vrib

2 Jackson 1990, 1k 12. Alates 1970ndatest ilmunud uurimuste seas olid veel niiteks:
Strangas 1978, Seibert 1981, Seibert 1996.

0 posner, Richard A. 1990. The problems of Jurisprudence. Harward University Press:
Cambridge, Massachusetts, London, England.

2! posner, Roland, Reinecke, Hans-Peter. 1977. Schwerpunkte Linguistik und Kommu-
nikationswissenschaft. Band 14. Zeichenprozesse. Akademische Verlagsgesellschaft Athe-
naion: Wiesbaden.

Posner, Roland; Klaus Robering, Thomas Albert Sebeok. 2004. Semiotik: ein Handbuch zu
den zeichentheoretischen Grundlagen von Natur und Kultur, Volume 4. Walter de Gruyter:
Berlin.

Posner, Roland; Robering, Klaus. 2003 Semiotik. Semiotics. Walter de Gruyter: Berlin

2 Luttermann, Karin. 1995. Gesprichsanalytisches Integrationsmodell am Beispiel der
Strafgerichtsbarkeit. Lit Verlag: Miinster.

5 Wolter, Thomas. 1992. Die juristische Subsumption als institutioneller Zeichenprozes.
Eine interdisziplindre Untersuchung der richterlichen Rechtsanwendung und der foren-
sischen Kommunikation. Reihe XXI Linguistik Bd. 135. Peter Lang: Européischer Verlag
der Wissenschaften: Frankfurt am Main.

*% Seibert 2017, 1k 3.

5 Busse 2017, 1k 22-44.

% Felder 2017, Ik 45-66.

**7 Hoffmann 2017, 1k 67-90.

** Deutsch 2017, Ik 91-117.

* Engberg 2017, Ik 118-139. Varasematest Saksa autoritest nt Antos kirjutab, et iga tekst
on probleemilahendamissiisteem. (Antos 1978, 1k 183).

0 Samas on struktureerivast digusteooriast kirjutatud semiootika késiraamatus, vt Hamann
2017, 1k 175-185.

#! Kevelson, R. 1985-1986, “Semiotics and Methods of Legal Inquiry: Interpretation and
Discovery in Law from the Perspective of Peirce’s Speculative Rhetoric Symposium:
Semiotics, Dialectic, and the Law”, Indiana Law Journal, Vol. 61, 1k 355-372.
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dra mirkimist Kevelsoni panus digussemiootika kiiresse arengusse.””® Teda on
peetud iiheks siravamaks digussemiootikuks Ameerika digusruumist.”’ Kevelsoni
poolt vilja antud Gigussemiootika kogumikes on esindatud arvukalt artikleid
paljudelt autoritelt iile maailma. 1987. aastal asutati Ameerikas Rahvusvaheline
Oigussemiootika Uhing (International Association for the Semiotics of Law), mis
tegutseb kuni tinaseni, korraldades iimarlaudu ja avaldades juhtivat rahvus-
vahelist digussemiootika ajakirja International Journal for the Semiotics for Law.
Lisaks eelnevale tasub mérkida, et Eesti autoritelgi on panus digussemiootilise
motte arengusse. Modistagi annab selleks aluse Tartu-Moskva semiootikakool-
konna kultuurisemiootiline 1dhtekoht, mida on tdnapédevaks edasi arendatud.

Kevelson, Roberta 1991. Symposium: Law and Economics and the Semiotic Process
Transfer, Transaction, Asymmetry: Junctures between Law and Economics from the Fish-
Eye Lens of Semiotics, Syracuse Law Review, Vol. 42, 1k 7.

Kevelson, Roberta. 1988. The Law as System of Signs. Plenum Press: New York, London.
% Jacksoni kdige tuntum teos on 1985. a ilmunud “Semiotics and Legal Theory”. Raamatu
vastuvott oli vastakas, vt kriitikat: Hunt 1986 ja Beck 1987.

Ta on kirjutanud ka arvukalt digussemiootilisi artikleid, nt: Jackson, Bernard S. 1990. Legal
Semiotics and Semiotic Aspects of Jurisprudence — Prospects of Legal Semiotics, 1k 3-36.

* Balkin, J. M. 1990-1991. Promise of Legal Semiotics. Texas Law Review, Vol. 69
(1990-1991) Colloquy, 1k 1831-1852.

Balkin, J. M. Nested Oppositions. Against Destruction. By John M. Ellis. Princeton, N. J,:
Princeton University Press, 1989.-99 Yale L. J. (1989-1990) Book Reviews, 1k 1669 — 1710.
Balkin, J. M. 1987, “Deconstructive Practice and Legal Theory”, The Yale Law Journal,
Vol. 96, no. 4, 1k 743-786.

Balkin, J. M. 1989-1990. “The Hodfeldian Approach to Law and Semiotics”, University of
Miami Law Review, Vol. 44,1k 1119-1142.

¥4 Tiefenbrun, Susan. 1980. Signs of the hidden. Semiotic Studies. H. Charlesworth: Great
Britain.

Tiefenbrun, Susan. 1986. Legal Semiotics. Cardozo Arts & Entertainment Law Journal,
Vol. 5, Ik 91-156.

Tiefenbrun, Susan. 2003. A Semiotic Approach to a Legal Definition of Terrorism. /LSA
Journal of International & Comparative Law. Vol. 9, 1k 357-389.

Tiefenbrun, Susan. 2010. Semiotic Definition of “Lawfare”. Case Western Reserve Journal
of International Law, Vol. 43, 1k 29-60.

? Kennedy, Dunkan. 1991, “Semiotics of Legal Argument, A Symposium: Law and
Economics and the Semiotic Process”, Syracuse Law Review, Vol. 42, 1k 75-116.

¥ pennsylvania Riiklikus Ulikoolis t66tanud Kevelsoni (1931-1998) uurimisteemad
juhindusid Peirce’i ldhtekohtadest, puudutades oOigussiisteeme kui kompleksseid mirkide
ning maérgisuhete struktuure; Peirce’i margimudeli kolme peamise funktsiooni eristamist
oOiguses; sotsiaalsete tavade ja véddrtuste ning kohtuotsuste suhet kui mirke; Sigusliku
argumentatsiooni struktuuri nii siillogismi kui ka Peirce’i ,,dialogismi“ kontekstis; eetika ja
vadrtuste suhteid (esteetika Peirce’i jargi) ja fiktsiooni rolli digusprotsessis. (Kevelson 1988,
Ik 11-12; Broekman, Face to Face 2009, 1k 46. Vt ka: Broekman 2009. Lawyers Making
Meaning: The Roberta Kevelson Seminar on Law and Semiotics. International Journal for
Semiotics for Law, Vol. 22, 1k 1-10).

*7 Brigham 1999, Ik 333.
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Oigussemiootika on niisiis killustunud®® iihelt poolt ruumiliselt, ent ka
temaatiliselt.””” Tépsemalt kajastab digussemiootika uurimisseisu doktoritdo
koosseisu kuuluv digussemiootika iilevaateartikkel (Artikkel I). Selles on joutud
jéreldusele, et temaatiliselt on uurimisprobleemide ring mitmekesine, ulatudes
digusfilosoofilistest kiisimustest sotsioloogiliste ja lingvistilisteni. Uhtlasi pdhjen-
dab digussemiootika kujunemine kiillalt harulisi teid pidi ja mitmekiimne aasta
jooksul seda, miks siinses doktorit6os on kasutatud eri acgadest périt allikaid.
Oigussemiootilised diskussioonid ei ole mirkimisvérselt vananenud ja on asja-
kohased ka tédnapéaeval.

Juba mitukiimmend aastat on kiisitud, milline on digussemiootika koht digus-
teaduse jaoks. Selle koha loomisel saab kdesolev doktoritoo abiks olla. Samas
valmisolekut suhestuda Gigusteaduse korvaldistsipliinidega ndeme diguskirjan-
dusest selgelt.*” Niiteks saksa diguse meetodidpetuse ning digusteooria edasi-
arendaja W. Krawietz kirjutas juba 90ndatel — ja tema seisukoht on mddtuandev
tdnagi —, et digusteooria iilesanne on kontrollida, millised lingvistilised, sotsio-
loogilised ja filosoofilised késitlused koos oma aladistsipliinidega voiksid osutuda
kasulikuks modernse diguse teooria iilesehitamisel. Krawietz Shutab inter- ja
multidistsiplinaarset koostodd, mille ta vOtab kokku oma mitmetasandilises
kisitluses (Multi Level Approach), mille koosseisu sobib histi ka &igus-
semiootika, mis saab olla digusteaduse tugiteaduseks metodoloogilises plaanis.

298
299

Lahemalt vt {ilevaateartiklit valdkonna uurimisalast (artikkel I)

Nii autorite kui ka teemade 1dikes v3ib luua mitmesuguseid nomenklatuure, ent mina
pakkusin artiklis I vélja {ihe voimaliku:

Autoritest lihtuvad Kisitlused:

1. Ch. S. Peirce’i semiootilise triaadi, 10putu semioosi ja abduktsiooni mudeli rakendamine
oigusele;

F. de Saussure’i duaalse mérgiteooria rakendamine digusele ja Greimasi jérgi diakroonia
ja stinkroonia uurimine;

Ch. Morrise jargi diguse siintaktika, semantika ja paradigmaatika eristamine;

R. Jakobsoni jérgi kommunikatsiooniuuringute suund;

Tartu-Moskva semiootika kultuurisemiootika traditsiooni edasiarendused.
robleemip6hised kisitlused:

Oigusliku tde protsess kui mirgiprotsess;

Oigus kui narratiiv v5i kultuurinihtus, esteetika suund,;

Argumentatsioon kui mérgisiisteem,;

Sotsioloogiline ja sotsiolingvistiline suund: digus abstraktse mérgisiisteemina vs sotsiaalse
praktikana; Lingvistiline suund: keelemérkide tdlgendamine; tavakeele ja diguskeele
vordlus, diskursuseanaliiiis.

%Vt nt Trevifio 2007, 1k 493-494.

O Krawietz 1993, Ik 114; Krawietz 2007, 1k 278.

N

S e

162



2. Uurimisprobleemi olemus

Nagu eespool selgitatud, sisaldab digusteaduse meetodidpetus Opetust diguse
tdlgendamisest ja Gigussemiootika omakorda sisaldab kisitlusi,’®* mis vimal-
davad modelleerida diguslikke probleeme mérgiprotsessidena ja teha jéreldusi
nende toimemehhanismide kohta.

Semiootikas uuritakse objekte mairkidena. Semiootiline kisitlus eeldab, et
vaatleksime midagi mirgina.*”® Mirk on objekt, mis asendab midagi kellegi
jaoks.’™ Iga mdte on mirk ja me ei saa mdelda kasutamata mirke, kirjutab
Peirce.’® Mirgiprotsess ehk semioos (semiosis) on tihenduse moodustumise ja
mirgi toimimise protsess.’”® Semioosi kirjeldatakse enamasti kui triaadset
protsessi voi toimet (Peirce’i jargi),”” milles moodustuvad esitis (mérk), objekt ja
tolgend. Semioos on potentsiaalselt 16putu interpretatsiooniahel (tdlgendusahel)
esitisest tdlgendini, mis saab omakorda mirgiks jne.’”® Kiesoleva t66 seisukohalt
on koige olulisem see, et mirgiprotsess on tdhendusteket kirjeldav. Nii saame
juriidilise teksti tdlgendamisel kiisida, kuidas tekib selle tdhendus ja selle iiksikute
osade, digusmdistete tdhendus; ja vastuse sellele kiisimusele annab mérgimudel.

Oigusest riskides on eelkirjeldatud mirgimudelis esitiseks ehk mirgiks
digusnormi tekst; objektiks digusnormi alusel tekkinud digussuhe ja tdlgendiks
kdige tavapirasemalt viljendudes mirgi tihendus.’” Seega on igusmdisted

3% Semiootilises kirjanduses diskuteeritakse, kas semiootika on meetod voi vaatepunkt.

(Deely 1990, 1k 9).

3% Kuna semiootika uurimisobjektiks on mirk ja margisuhe, mille objekt vdib olla mis tahes,
on semiootiline meetod rakendatav mistahes teaduse uurimisalas. (Mayenowa 1971, 1k 55).
3 4 sign is an object which stands for another to some mind. (Peirce 1873. On nature of
Signs, 1k 66; sama ka Peirce 2.228). Ehkki siinses t66s ldhtun Peirce’i definitsioonist, olgu
toodud ka mdni vordlus. Sebeoki margiméaratlus on: mérk on mistahes fiiiisiline vorm, mida
kujutatakse asendamas voi mis on pandud viliselt (fliiisilise meediumi kaudu) asendama
objekti, stindmust, tunnet vms, mida nimetatakse referendiks, voi sarnaste (voi seotud)
objektide, siindmuste, tunnete jms klassiks. (Sebeok 2001, 1k 3) Eco jargi on méark miski,
mida v0ib varasemalt tekkinud sotsiaalse konventsiooni alusel pidada millekski, mis asendab
midagi muud (Eco 1976, 1k 15).

305 Peirce, 1958, 1k 16. Esmakordselt ilmunud: Questions Concerning Certain Faculties
Claimed for Man, Journal of Speculative Philosophy, Vol 2, 1868, 1k 103—114. Sarnast seisu-
kohta viljendab Peirce ka essees “What is a Sign”, kus ta iitleb, et mis on maérk, on kdige
olulisem kiisimus, sest kogu pdohjendamine on mingit tiilipi méirkide tdlgendamine. (Peirce
1893-1913, 1k 4).

3% Tehnilises mdttes viitab sdna semiosis sellele, et mérk loob omale tihenduse. Kdige olulise-
maks peetakse aga seda, et Peirce peab triaadilist méirgisuhet semioosi kdige pdhilisemaks
vormiks voi struktuuriprintsiibiks. (Sebeok 1986, 1k 675). Kirjanduses kasutatakse mdisteid
»semioos®, ,.semiosis“, ,,mirgiprotsess” ja ,signifikatsiooni protsess* siinoniiiimsetena.
(Sebeok 1986, 1k 887)

*7 Mirki voib vaadelda ka duaalselt kui tahistaja ja tahistatava suhet (Saussure’i jirgi,
Saussure 1916 [2017], Ik 121, p 133).

% Kull, Salupere 2018, 1k 511; N6th 2000, 1k 62.

" See, mis on diguses mirk, on autorid erinevalt kisitlenud. Oigussemiootilistes kisitlustes
pakutakse mirgina vélja aga erinevaid asju. Kas digussiisteem on mirk? Seadus on mérk,
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esitised triaadilise méargiprotsessi mottes. Oma doktoritods vaatlen markidena
nii digusmoisteid kui ka liinki. Liinga puhul on samuti voimalik eristada triaadi-
list mérgiprotsessi. Sel juhul moodustab esitise ehk null-mérgi suhe puuduoleva
ja olemasoleva vahel, objektiks on digussuhe ja tdlgendiks normihiipotees,’'
millega iiletatakse Oiguse plaanivastane puudulikkus. Graafiliselt voib seda
kujutada jargnevalt.

Esitis:
olemasoleva ja
puuduoleva
suhe 6iguses

Esitis:
digusnormi
tekst

Tolgend:
oigusnormi
tahendus

Tolgend:
normihipotees

Objekt:
digussuhe

Objekt:
digussuhe

Joonis 1. Semioos Peirce’i jirgi digusnormi ja digusliinga néitel.

Oigusteaduse meetodidpetust ning digussemiootikat saab omavahel 15imida.
Oigussemiootika rakendusvértus tuleb leida kindlasti konkreetse digusteoreeti-
lise probleemi lahendamise juures. Nii on kéesoleva doktoritéé keskmeks
valitud interdistsiplinaarne ldhenemine kahele objektile: miiratlemata digus-
mJiste tdlgendamisele ja digusliinga iiletamisele. Doktoritdé eesmérgiks on:

integreerida digusteaduse meetodiopetuses kasutusel olevasse méérat-
lemata Oigusmdiste tolgendamise ja Oigusliinga iiletamise teooriasse
méiratlemata o6igusmoiste tolgendamise ja oigusliinga iiletamise
semiootiline mudel.

norm on mérk voi on semiootilise protsessi aluseks hoopis moni muu, laiem inimk&itumise
fenomen (nt digeks voi valeks pidamise otsustus, ajaloo- voi kultuurimélu, sotsiaalne koge-
mus, poliitiline voim, kommunikatsioon kui tahteline akt), mis diguse valdkonnas annab
vOimaluse radkida digussemiootikast? (Eco 1984, lk 6-8). Niiteks Robbinsi jirgi ei ole
oiguslike mérkide voimalik nimekiri piiratud. Robbins toob niidetena juriidilised arvamused,
oigusmdisted ja digusliku diskursuse grammatika. (Robbins 1999, 1k 1053).

31% Hiipoteesi mistet kasutan siin oletuse tahenduses: millist digusnormi oleks diguskorda
liinga kohale vaja, et tegu poleks enam plaanivastase olukorraga. Normihiipoteesi ei tohiks segi
ajada Gigusnormi faktilise koosseisuga, mida eesti keelses Oiguskirjanduses samuti hiipo-
teesiks nimetatakse.
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Selle eesmirgi tditmiseks tuleb doktoritdole seada kaks alaeesmérki. Kuivord
digussemiootikas ei ole senini méaratlemata digusmdiste ega digusliinga teemaga
stivendatult tegeletud ega nende semiootilist olemust uuritud, tuleb:

1) vilja todtada mairatlemata 6igusmdoiste tolgendamise semiootiline
mudel;
2) viilja tootada oigusliinga iiletamise semiootiline mudel.

Tolgendamist analiilisin kui protsessi, mille abil kohtunik jouab 6igusnormi
tadhenduseni, mille ta normile omistab. Semiootika mdisteaparatuuri ja meetodite
abil, mida nimetatakse kokkuvotlikult semiootiliseks modelleerimiseks (ka
mudeldamiseks), uurin jidrgnevas tOlgendamise kui mdtlemisoperatsiooni
olemust. Tédpsemalt sonastades, ka tdlgendamist uuritakse digussemiootikas kui
mirgiprotsessi.’'' Hoecke kirjutab, et normid on vahendid, mida kasutab
normisaatja, et nendega reguleerida iihiskonda.’'> Selliselt mdistetuna on normid
margid ja nende toime on mairgisuhe. Semiootika vdimaldab lihtsat ja juristide
jaoks igapidevast kiisimust ,,Kuidas tekib tdhendus? kirjeldada struktuurselt,
ndidates &ra tdhendustekke mehhanismide seaduspirad oiguses (nagu ka
kultuuris tervikuna®"?).

3. Uurimisobjekt

3.1. Maaratlemata digusmaiste télgendamise piiritlemine

3.1.1. Oigus kui kirjapandud tekst v&i diguspraktika

Kéesolevas doktoritods uuritakse kirjutatud digusnormi tdlgendamist. See, mida
moistetakse ,,0iguse™ all, sdltub digussiisteemist. Nii ei jagune mitte ainult digus,
vaid ka tdlgendamisteooriad ldhtudes mandri-Euroopa ja Common Law digus-
siisteemist, kaheks. Peamise erinevusena tuleb vilja tuua tdlgendamise ese:
Mandri-Euroopa igussiisteemis on selleks kirjapandud digusnorm,*'* Common
Law maades tdlgendatakse argumente, laiemalt vottes aga diguspraktikat. See
loob erinevuse: mandri-Euroopas tdlgendatakse teksti ja otsitakse selle motet,

' Nt Strangas kirjutab, et mirk on asendus, mida iseloomustab lithidus selle suhtes, mida ta

asendab. Norm on abstraktne, elu konkreetne. Norm on elu lithendus ehk mérk (Strangas
1978, 1k 116-117; Eggs 1981, 1k 262). Oigusteoorias on seda nimetatud tiipiseerimiseks
(Typisierung — sks); vt Maunz, Diirig 2016, Grundgesetz Kommentar: Art 3 Ig 1, 1k 399,
adrenr 391.

> Hoecke 2002, Ik 80.

3 Seda, et digus, nagu ka keel on kultuurispetsiifiline, on kinnitanud mitmed autorid (vt nt
Hiller ja Grossfeld 2002, Ik 179).

% Tella 2014, 1k 79 ja 103.
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Common Law kultuuris aga traditsiooni. Viimasel juhul on tegemist primaalselt
milulise funktsiooniga, mis esimesel juhul ei pruugi alati domineerida.’"

Oiguse kitsalt kirjapandud tekstina kisitlemine toob kaasa selle, et kirjan-
dusest on siinses viitekirjas kasutatav vastavat késitlust esindav osa. Samas,
Common Law maades on véljatootatud teooria kirjaliku teksti tdlgendamise kohta
(statutory interpretation, literary interpretation), mis on histihaakuv mandri-
Euroopa tdlgendamisdpetusega ja mida on vdoimalik kdhklusteta rakendada meie
Oigussiisteemiski.

Enamik fundamentaalse tihtsusega kiisimusi, nagu mis on digusliku tdlgen-
damise eesmérk voi milline on dige tdlgendus, kattuvad Ameerika ja Euroopa
autoritel. Kiisimus tdlgendamise eesmirgist (saksapdrane) ja Oiguse allikast
(ameerika vdi Dworkini-pérane) ei ole nii erinevad, kui esmapilgul tundub.
Tolgendamise eesmérgi sOnastamisega piiiitakse legitimeerida oigusnormi-
viliste mojurite voimalust kuuluda diguse sisusse, mis on seesama piitidlus kui
otsida diguse (legitiimseid) allikaid. Seega tdsiasi, et véitekirja uurimisobjektiks
on kirjutatud oOigus, ei piira kasutamast Common Law asjakohast digus-
kirjandust.

3.1.2. Mdiste vdi argumendi tdlgendamine

Lahtuvalt eeltoodust tuleb eristada seda, kas télgendusobjekt on mdiste (mandri-
Euroopa) vo6i argument (Common Law). Kéesolevas t66s on huvi keskmes
moiste tolgendamine. Teravik ei ole mitte tekstil terviktdhendusega, vaid sellel,
kuidas ldhenetakse iiksikutele moistetele. Osaliselt on kohtupraktikas kasutusel
olevate moistete kui samuti kirjalikust tekstist parinevate moistete tdlgendamine
ameerika autorite késitluses samuti relevantne. Samas on selge, et mdiste
tdlgendamist ei ole voimalik tiielikult lahutada argumendi kui terviku tolgenda-
misest, veelgi enam ei ole seda voimalik lahutada mdistele varem antud tdhen-
dustest teistes tekstides (nt kohtuotsustes).

3.1.3. Maaratlemata vdi maaratletud digusmdiste tdlgendamine

Eristatakse méiératlemata ja méaératletud digusmoisteid, neist esimesed on véite-
kirja uurimisfookuses. ,,Méddratlemata digusmdiste” périneb mandri-Euroopa
Oigusteooriast ja tdhistab neid normitekstis ettetulevaid sonu ja véljendeid,
millele ei ole legaaldefinitsiooni antud. Méédratletud digusmodistel on seevastu
legaaldefinitsioon antud.’'® Masratlemata digusmdistete hulk on kordades suurem
kui méératletud digusmdistete hulk, seega ei ole nende tdlgendamine juristi t60s

315 Hogan teeb vahet veel tdlgendamismeetodil, mis pretsedentide tdlgendamisel on iildis-

tatult 6eldes induktiivne, samal ajal kui normi tdlgendamine on deduktiivne. (Hogan 1996,
1k 96).
31 Horn 2012, Ik 178.
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kaugeltki mitte teisejargulise tdhendusega ning piilid otsida selle iilesande tiit-
miseks metodoloogiat on pdhjendatud.’”’

Saksa Konstitutsioonikohtu®'® nagu ka Riigikohtu®' jarjekindla praktika jargi
ei vilista Oigusselguse pOhimoOte midratlemata Oigusmdistete kasutamist. Ka
Euroopa Inimdiguste Kohtu praktika kohaselt on véltimatu, et paljud seadused
sisaldavad suuremal vdi vihemal médiral ebaméairaseid mdisteid, mille tdlgenda-
mine ja sisustamine on praktika kiisimus.’* Sisustamise kohta on kolleegiumid
osundanud, et lihtuda tuleb konkreetse kaasuse tehioludest’™' voi iga juhtumi
eripirast,”” niiteks maistliku menetlusaja mdiste puhul konkreetsest menet-
lusest.*”® Veel on Riigikohus 6elnud, et miaratlemata digusmoisteid kasutades,
delegeeritakse hindamisdigus seaduse rakendajale, sh kohtule;’** nende sisusta-
mine jdib seega kohtu kaalutlusdiguse piiresse.”” Kuna médiratlemata digus-

319

"7 Seda on digusteaduslikes toodes sageli tehtud. Naiteks , keskkond mairatlemata digus-

moistena on keskkonnadiguse pShimdiste, mida tuleb tdlgendada (Hoffmann 2014, 1k 54;
sama ka Hoffmann 2011, 1k 389).

1 Jarass 2007, 1k 488, ddrenr 60. (BVerfGE 87, 234/236jj; 102, 254/337; 103, 21/33; 110,
33/56jj).

*' vt nt Riigikohtu pdhiseaduslikkuse jirelevalve kolleegiumi 31.03.2011.a otsus asjas
nr 3-4-1-19-10, p 40; Riigikohtu halduskolleegiumi 11.04.2016. a otsus asjas nr 3-3-1-75-15,
p 20; Riigikohtu kriminaalkolleegiumi 05.06.2003.a otsus asjas nr3-1-1-14-03, p 13;
Riigikohtu kriminaalkolleegiumi 01.11.2013. a méérus asjas nr 3-1-1-89-13, p 8.2; Riigikohtu
pohiseaduslikkuse jéarelevalve kolleegiumi 13.06.2005. a otsus asjas nr 3-4-1-5-05, p 16.

*20 Euroopa Inimdiguste Kohtu 25.06.2009. a otsus asjas Liivik vs. Eesti (kacbus nr 12157/05)
p-d 93-94; viidatud Riigikohtu kriminaalkolleegiumi 09.11.2017. a otsuses asjas nr 1-16-5792,
p12.

2! Riigikohtu kriminaalkolleegiumi 05.03.2018. a otsus asjas nr 4-17-3766/25, p 16.

2 Vt nt Riigikohtu kriminaalkolleegiumi 06.10.2017.a otsus asjas nr 1-15-9051, p 29,
Riigikohtu halduskolleegiumi 26.11.2009. a otsus asjas nr 3-3-1-73-09, p 9; Riigikohtu
halduskolleegiumi 21.10.2015. a otsus asjas nr 3-3-1-27-15, p 14.

3 Riigikohtu halduskolleegiumi 06.03.2015. a otsus asjas nr 3-3-1-78-14, p 9.3.

% Riigikohtu halduskolleegiumi 27.06.2017. a mairus asjas nr 3-3-1-19-17, p 28. Niiteks
kriminaalkolleegium on arutlenud, et ,,[t]ermin ,,viivitamata® on kriminaalmenetluse seadus-
tikus lébivalt kasutatav méératlemata digusmoiste. Kui mingi toiming tuleb seaduse kohaselt
teha viivitamata, tdhendab see seda, et toiming tuleb teha voimalikult kiiresti ja kohustatud
isik ei tohi toimingut edasi likkata kauem, kui see vastavalt asjaoludele pdhjendatud on. Ei
ole vdimalik 6elda, et sdna ,,viivitamata™ viitab alati {ihesuguse pikkusega ajavahemikule.
Soltuvalt asjasse puutuvast kohustusest ja konkreetsetest asjaoludest voib termin holmata eri
pikkusega perioode. Teatud toimingute puhul, mis tuleb seaduse kohaselt teha viivitamata,
on raske ette kujutada, et pdhjendatuks saab pidada kasvodi pédevastki viivitust. Nii on see
néiteks kahtlustatavale ja siitidistatavale diguste viivitamatu tutvustamise (KrMS § 351 1g 1)
ja vahistatu viivitamatu vabastamise (KrMS § 131 lg5) korral. Ei saa aga vilistada, et
viivitamatult tehtuks saab lugeda ka sellise toimingu, mis tehakse mitu péeva, nddalat voi
isegi kuud pérast toimingu tegemise kohustuse tekkimist.” (Riigikohtu kriminaalkolleegiumi
29.09.2014 méérus asjas nr 3-1-1-37-14,p 17.)

3% Riigikohtu kriminaalkolleegiumi 17.03.2010. a otsus asjas nr 3-1-1-7-10, p 7.1; Riigikohtu
kriminaalkolleegiumi 27.09.2006. a otsus asjas nr 3-1-1-81-06, p 6; 9. Riigikohtu kriminaal-
kolleegiumi 9.12.2003. a otsus asjas nr 3-1-1-146-03, p 8.
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moiste on seadusandja poolt loodud, tuleb seda sisustada seadusandja juhiste ja
eesmirkide abil.**®

Saksa odiguskirjanduses on jérjepidevalt leitud, et kohtutel tuleb erinevatel
Oigusaladel tegeleda véga laialt sitestatud seaduslike tingimuste — maédratlemata
digusmoistete — sisustamisega. Médratlemata Sigusmdiste puhul tuleb moiste
sisu avamiseks poorduda tekstivilise materjali (maailmas leiduva objekti, {ihis-
kondlike védrtuste vm) poole. Eriti mahukad moisted, mida Saksa kohtupraktikas
on sisustatud, on néiteks ,.kord ja julgeolek*, ,iildsuse huvid*, ,,avalik huvi jne.3 27

Riigikohus on oma praktikas 66 korral nimetanud, et moni mdiste on mééaratle-
mata ja votnud seisukoha selle sisustamise kohta.””® Nii saab tuua palju niiteid

~e ~e . . . 2 .
madratlemata Oigusmdistete sisustamisest: nt ,,tooandja“,3 7, erisoodustus®,**’

. 1 .. 2 .
,jiihekordne toetus,®' ,viivitamata“,*® »eespoolne néhtavusulatus,**® , ette-

aimatav takistus“,334 ,hea ehitustava“,335 LHpuutumus isiku ametitegevusega“,336
,tihedad sidemed**” jt on leidnud sisustamist Riigikohtu erinavate kolleegiumite
késitluses.

Maiiratlemata digusmdisteid leidub kdigis digusharudes. Nende tolgendamine
voib olla digusharuspetsiifiline.”*® Veel on Riigikohtu praktikas kujundatud siinse

uurimuse jaoks modtuandev seisukoht, et juhtudel, kui haldusorganil on ulatuslik

326 Riigikohtu pdhiseaduslikkuse jarelevalve kolleegiumi  13.06.2005.a otsus asjas
nr 3-4-1-5-05, p 16.

27 Saksa kohtupraktika viiteid vt 1hemalt: Stelkens, Bonk, Sachs, dérenr 157.

% Otsingutulemus  lehel rk.legalee: https:/rk.legal.ee/?search=%22m%C3%A4%C3%
Adratlemata%20%C3%B5igusm%C3%B5iste%22&pageNr=0  ja  lehel  Riigikohus.ee:
https://www.riigikohus.ee/et/lahendid ?tekst=%22m%C3%A4%C3%A4ratlemata+%C3%B5ig
usm%C3%B5iste%22%0D%0A &sortVaartus=LahendiKuulutamiseAeg&sortAsc=false&kuva
daVaartus=Pealkiri&pageSize=25&defaultPageSize=25 (16.05.2018).

2 Riigikohtu kriminaalkolleegiumi 05.03.2018. a otsus asjas nr 4-17-3766/25, p 16.

3% Riigikohtu halduskolleegiumi 21.10.2015. a otsus asjas nr 3-3-1-27-15, p 14

B! Riigikohtu pdhiseaduslikkuse jérelevalve kolleegiumi 02.02.2015.a otsus asjas
nr 3-4-1-33-14, p 33.

32 Riigikohtu kriminaalkolleegiumi 29.09.2014. a marus asjas nr 3-1-1-37-14, p 17.
Riigikohtu kriminaalkolleegiumi 05.10.2012. a otsus asjas nr 3-1-1-80-12, p 6.
Riigikohtu kriminaalkolleegiumi 05.10.2012. a otsus asjas nr 3-1-1-80-12, p 6.

33 Riigikohtu halduskolleegiumi 28.03.2012. a otsus asjas nr 3-3-1-4-12, p 23.

Riigikohtu pohiseaduslikkuse jarelevalve kolleegiumi 27.03.2012.a otsus asjas
nr 3-4-1-1-12, p 32.

37 Riigikohtu halduskolleegiumi 16.06.2010. a otsus asjas nr 3-3-1-36-10, p 22.

%% Naiteks konkurentsidiguse valdkonnas on Saksa meetodidpetuses ja kohtupraktikas vilja
toodud mdistete konkretiseerimiseks jargmised kriteeriumid: seaduse kaitse-eesmérk, kaasus-
grupid, EL diguse konformne tdlgendus, pdhidiguskonformne tdlgendus ja huvide kaalumine
kui metodoloogiline abivahend. (Schiinemann (Teoses Harte-Bavendamm, Henning-Bodewig,
Gesetz gegen den unlauteren Wettbewerb. Kommentar) 2009, darenr 279). Nii on méératle-
mata digusmdiste ,,ettevotjale vajalik hoolsus® sisustamiseks vaja uurida, kas regulatsiooni
eesmirk on tagada aus konkurents. Olles selle kindlaks teinud, on keskne konkretiseerimis-
moodus aastakiimnete jooksul kogunenud konkurentsidiguse teooria ja praktika analiiiis selles
moodustunud kaasusgruppide konkretiseerimise abil. (Ohly, Sosnitza 2016, direnr 17; lisaks
on veel valdkonnaspetsiifilised kriteeriumid nagu keskmise ettevotja talumiskohustus vai era-,
enese- voi ihisregulatsioonid, kartellidiguslik konkurentsidiguse rikkumine jms.)
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otsustusruum médratlemata Gigusmoiste sisustamisel, ei tdhenda, et kohtulik
kontroll selle iile on piiratud ja kohus sellele antud hinnangut iimber liikkata
s o 339

el saa.

3.2. Oigusliink kui diguse ,,plaanivastane” puudulikkus

Maiératlemata digusmoiste tdolgendamise korval on teine kdesoleva doktoritdo
uurimisprobleem odigusliinga iiletamine. Liinga {iletamine on juriidiline konst-
ruktsioon reguleerimata ala suhtes reageerimiseks. Madratlemata digusmoiste
tolgendamine ja oOigusliinga iiletamine on sarnased ja see vOimaldab nende
semiootilist struktuuri uurida koos. Canaris defineerib digusliinka jirgnevalt:
liink esineb siis, kui seadust voimalike sdnatdhenduste piires tolgendades puudub
selles ,,plaanivastaselt“ reegel, kuigi seda nduab diguskord oma tervikus.** Vi
teisisdnu, liink on positiivse diguse plaanivastane puudulikkus, mittetéielikkus
(Unvollstindigkeir). Liingateoorias eristatakse mitmesuguseid linki,**' kuid

* Riigikohtu halduskolleegiumi 20.04.2014 otsus asjas nr 3-15-443/54, p 28. Varasemas
praktikas on Riigikohus olnud mdnevdrra teistsugusel seisukohal, deldes, et haldusorgan
peab ta esitama tavapérasest pohjalikuma sisulise motivatsiooni, mis vdimaldaks haldusakti
adressaadil mdista akti sisu. Motivatsioon peab vdimaldama ka kohtul kontrollida, kas
médratlemata Gigusmdisteid sisustati haldusakti andmisel mdistlikult. (Riigikohtu haldus-
kolleegiumi 06.11.2002. otsus asjas nr 3-3-1-62-02; Riigikohtu halduskolleegiumi 28.10.2003
otsus asjas nr 3-3-1-66-03, p 22.)

0 Larenz 1991, 1k 373.

! Niiteks Kramer pakub vilja jaotuse: de lege lata (seadusesisesed) ja de lege ferenda
(diguspoliitilised) lingad. Neist esimesed jagunevad omakorda intra verba legis ehk delegat-
siooniliinkadeks ja praeter verba legis ehk avatud linkadeks. Oiguspoliitiliste liinkade all on
aga eristatavad contra verba legis ehk erandiliingad.

Intra legem liingad (=intra verba legis) on iildklauslite sarnased reeglid, seaduslikud juhised
kohtuliku kaalutlusdiguse teostamiseks, seega juhtumid, milles formaalselt vaadelduna on
olemas seaduslik regulatsioon, iihiskondliku probleemi viltimiseks aga antakse kaalutlus-
oigus teadlikult {ile kohtule voi haldusorganile. Et neile on kaalutlusruum taotluslikult jaetud,
voib rddkida delegatsiooniliinkadest. Sarnaselt médratlemata digusmoistetega luuakse nende
kaudu seadusandlusesse elastsust.

Veel eristatakse avatud liinki ja de lege lata liinki kui erandiliinki. Avatud liink esineb siis,
kui vdimalike sOnatdhenduste piires tdlgendatud seaduses jédb plaaniviliselt puudu
positiivne vastus oOiguskiisimusele, see tuleb seega leida praeter verba legis. Plaanivilisus
tahendab siinjuures, et sdnaline tdlgendus ldheb vastuollu normatiivsetest seaduseseostest
tuleneva teleoloogiaga. Niidetena v3ib tuua seadusandja tehnilisi vigu, nt kui seadus viitab
teisele digusaktile, ent viidatust ei tulene digusjarelmit; seaduse rakendusakt puudub voi kui
erinevad normid on vastuolulised.

Avatud oigusliinga moiste ei piirne aga iiksnes seaduse otsese ning ilmse puudulikkusega.
Praktikas on esiplaanil juhtumid, mil puudujiék tuleb ilmsiks alles teleoloogilise tolgenda-
mise tulemusena. (Kramer 2016, 1k 201-207).

Erandiliinkadega on tegu enamikul juhtudel, kui seadusliinkadest radgitakse. Siia kuuluvad
juhtumid, mil puudulik pole mitte iiksik diguslause, vaid teatud regulatsioon tervikuna (seda
on nimetatud ka regulatsiooniliingaks). (Larenz, Canaris 1995, 1k 193). Erandiliinkade puhul
on sonade mote on liiga lai, liiga médratlematu, mis vélistab seaduse eesmirgi leidmise. On
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kdesolevas uurimuses piisab méaaratlusest, et liink on diguse plaanivéline puudu-
likkus. Sellest méadratlusest piisab, et miératleda liinga semiootiline struktuur.
Kirjanduses on mirgitud, et tinapdeval on kohtud itha enam valmis liinga tditma
praeter verba legis, seega laieneb ka liinga mdiste.**

3.3. Tolgendamisvajaduse pdhjused ja télgendamise eesmark

Oiguse tdlgendamist kisitlevad uurimused algavad tihtipeale kiisimusega, miks
me tolgendame? Kas tdlgendamisel on mingi eesmirk, arvestades eriti, et
tavalises kasutuses on ,,mdistma‘“ saavutusverb: enamasti tdhendab see ,,0igesti
moistma suutma‘“. Mitmed autorid alates Gadamerist kisitlevad tdlgendamist
protsessina, mille eesmérk on luua selgust. Selle objekt peab seega olema tekst
voi tekstianaloog, mis on mingis osas segane, ebatdielik, himar voi ndivalt
vastuoluline — iihel vdi teisel viisil ebaselge.**

3.3.1. Kitsas vdi lai tdlgendamisvajadus

Kas tolgendada tuleb koiki sétteid voi ainult neid, mis on ebaselged? Teine
vaade, mille jérgi on digusnormi tdlgendada tarvis siis, kui see on ebaselge, oli
pikka aega tunnustatud Saksa Konstitutsioonikohtu praktikas. Selle jérgi selget
ja lihemottelist seadust edasi ei tdlgendata. Tolgendamiseks on ruumi iiksnes
juhul, kui sona tdhendus néib kaheldav (ithemdttelisuse reegel — Eindeutigkeits-
regel’™). Seda reeglit peeti analoogiakeelu tdttu eriti relevantseks karistus-
diguses. Uuemate keelefilosoofiliste uuringute jargi pole normi ithemottelisuse

isegi teatud mottes markimisvairne, et sellisel juhul iildse liingast rdédgitakse, kuna prima
vista ei néi regulatsioon puuduvat, vaid vastupidi, see on olemas, ent sonade tdhendusest
lahtuv tolgendus on liiga lai, et seda saaks tegelikult rakendada. Osa saksa autoreid (nt
Brandenburg) ei pea digeks sel juhul liingast radkimist. (Kramer 2016, 1k 209). Erandiliinga
iiletamise peamiseks meetodiks on diguse meetodidpetuses vélja pakutud teleoloogiline
tolgendus.

Liinkade jaotusi on olemas ka teisi, nt Rohl viitab primaarsetele ja sekundaarsetele liinka-
dele. (Rohl 2008, 1k 634); Pawlowski normi-, regulatsiooni- ja digusliinkadele (Pawlowski
1999, 1k 210, adrenr 463). Zippeliuse jargi on olemas kahte liiki seadusliinki: formuleerimis-
vead, mis saavad ilmseks juba seaduse sonastamisel (Formulierungsliicken — sks) ja véirtuste
kaudu kindlaks tehtavad liingad, véértusliingad (Wertungsmdngel — sks). Formuleerimisliink
esineb siis, kui seaduse sonastuses puudub tdielik kditumisjuhis. Vaartusliingast kdneldakse
juhul, kui digusnorm oma sdnastuse jirgi oleks kiill vastuoludeta rakendatav, ent nduab
oiglusest tulenevatel pdhjustel korrigeerimist. (Zippelius 2012, 1k 52).

Alates 1902. A. Zietelmanni rektoraadikonest eristatakse saksa Oiguse meetodidpetuses
traditsiooniliselt ehtsaid ja ebachtsaid digusliinki. Kuna see terminoloogia loob eksitavalt
mulje, nagu ebachtsad liingad oleksid ndiv kategooria, tuleks seda jaotust Krameri arvates
valtida. (Kramer 2016, 1k 204).

32 1 arenz, Canaris 1995, 1k 189.

** Greenwalt 2010, Ik 150.

* Saksa Konstitutsioonikohtu otsus 24.04.1952 — BVerfGE 1, 263, 264.
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kindlakstegemine vOimalik, seepdrast praecgusel ajal seda enam ei toetata ja
Saksa kohtupraktikas on loobutud sellele viitamast.**

Kaheldavate maistete tolgendusvajaduse kisitlusele sekundeerib absoluutse
tolgendamisvajaduse késitlus. Kui selgeid satteid tSlgendada ei ole iildse tarvis
(clara non sunt interpretanda), viiks see tddemuseni, et ,,seadusandja praak™ on
ainus pdhjus, miks juristid modistavad norme erinevalt. Ometi pdhjustavad tuli-
seid debatte needki normid, mille sdnastusele keelelises mdttes ei ole midagi
ette heita. Seepérast on kitsas tdlgendus vidheveenev. Veel voib kitsale tolgen-
dusele vastu viita, et otsustus, kas norm on selge, eeldab ise motteoperatsiooni,
milles hinnatakse normi tdhendust. Seda motteoperatsiooni tunneb digusteooria
grammatilise tdlgendusargumendina. Seega seisukoht, et tdlgendada on tarvis
vaid ebaselgeid digusnorme, viidab tegelikult seda, et vaid selgete digusnormide
puhul piisab grammatilisest tdlgendusest. Muuhulgas jareldub, et Saksa Kons-
titutsioonikohus kasutab grammatilist tdlgendamist tdlgendamise miinimum-
variandina igal juhul. Niisiis, ilma tdlgendamata ei jdeta tegelikult {ihtki sétet.
Nii on tdlgendamist vajavana ndhtud absoluutselt koiki digusnorme pdohjen-
dusega, et digusnorm on olemuselt keeleline ja keel ongi mitmetihenduslik.’*®
Laiem késitlus tugineb {ildtunnustatud viitel, et digusnorm on olemuselt
abstraktne. Veel on vdimalik ndha teatud paindlikkust selgete ja ebaselgete olu-
kordade vahel, sest mdiste olulisus soltub situatsioonist, milles seda
rakendatakse.>*’

Viitekirjas on valitud laiem tdlgendamisvajaduse kontseptsioon, mis ndeb
tdlgendamist vajavatena absoluutselt kdiki norme (eeskétt toetuvad sellele
artiklid II ja III). Siit jéreldub, et doktoritdd uurimisesemesse kuuluvate digus-
normide hulk on piiramatu, mitte piiratud tunnustega nagu ,.ebaselgus® voi
eksitavus®.

3.3.2. Keelelised pdhjused: Sigusnormi abstraktsus

Keel on kultuuriliselt arenenud siimboolse kommunikatsiooni s1"1steem,348 mida
iseloomustavad mitmed omadused nagu abstraktsus, véljajittelisus,”* mitme-
tahenduslikkus, pidev areng jm.””” Neist omadustest kisitlen siin abstraktsust.
Oigusnormi tdlgendamise vajadust on pdhjendatud keele abstraktsusega. Oigus-
norm nagu iga keeleiihik on abstraktne ja abstraktsus keele omadusena on

3*3 Henninger 2009, 1k 61-62.

6 Seda seisukohta esindab niiteks ka Tella. (Tella 2014, 1k 115).

7 Greenwalt 2002, 1k 269.

% Bouchard 2013, p 1.3.

** Keeleteaduses nimetatakse viljajitteliseks mittetiielikke lauseid. Osa neist on sellised,
kuhu puuduvaid lauseelemente on vdimalik juurde moelda [eesti] keele lausechitust tundes,
(véljajittelised laused ehk liinklaused ehk elliptilised laused); teine osa on sellised, kus millegi
puudumisel on kindel tdhendus, nt lause ,,Selle teeb valmis paari paevaga“ puhul jareldub aluse
puudumisest, et deldu kehtib kelle tahes kohta. Niisugused laused on vaeglaused. Nii liink- kui
ka vaeglausete kirjeldus kuulub otseselt siintaksi iilesannete hulka. (Erelt, Erelt, Ross 2007).

30" Greenberg 2017, 1k 108.
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piisiv. Saksa autorid médratlevad monevorra erinevalt abstraktsuse paratamatust
voi taotluslikkust. Baumanni jargi on see pigem paratamatu, kuivord digusnorm
peab hdlmama tiiiipilise, normaalse, ja seda saab ta teha tinu oma abstraktsusele.”"

Teisalt kirjutatakse planeeritud seaduselastsusest, mille jargi seadusandja
kasutab normikoosseisudes méiératlemata (ka avatud, tdlgendamist ndudvaid ja
tdlgendamisvdimelisi) Oigusmdisteid, tehes seda teadlikult (,,delegatsiooni-
mdisted”) ja muutes diguskeelt veelgi abstraktsemaks.”>* Selleks, et digus oleks
paindlik, kasutatakse oOiguses lisaks maédratletud Gigusmoistetele, millel on
legaaldefinitsioon, &drmiselt palju ka méiratlemata Sigusmdisteid, mis ei ole
defineeritud (,,head kombed“, ,kéibes vajalik hoolsus®, ,mdistlik aeg™ jne).
Oigusteoorias eristatakse tugevaid (ius strictum) ja pehmeid norme (ius aequum).
Tugevad on need, mida konkretiseeritakse semantilise tdlgendamise teel ja ndrgad
on need, millega kaasneb normi rakendaja suur otsustusruum.’> Mizratlematus
on iihelt poolt seadusandja eesmirgiks kaalutlusruumi tagamisel, teiselt poolt
viltimatu keele omadus.**

Minu seisukoht on, et {ildpohimdtete ja méaratlemata digusmoistete kasuta-
mine muudab diguse paindlikuks, ent ei ole otseselt seotud keele abstraktsusega.
Iga keeleiihik on abstraktne ja abstraktsus keele omadusena on piisiv, kuid selle
korval on olemas ka vdimalus sonade valikuga normi tihendusvélja suurendada
v0i vihendada, s.o kasutada pehmet digust.

3.3.3. Oigusnormi valjajattelisus ja ltinklikkus

Absoluutset tdlgendamisvajadust saab pdhjendada ka diguse liinklikkuse kaudu.
Niiteks Raz toob vilja, et digus on paratamatult ebatiielik.*> Nimelt iga kaasus

! Baumann 1989, Ik 88-89.

352 Riithers 2005, 1k 443, dérenr 689. Riithers kuulub nende autorite hulka, kes peavad normi
abstraktsust t60votteks. Riithers toob vilja, et kuna seaduskeele ja juriidilise keele eripdraks
on, et 16pmatu arv reguleerimist vajavaid olukordi peab olema siiski hdlmatav ja mahtuma
1opliku arvu ja voimalikult viikese hulga Gigusaktide alla, siis esiteks peab seadusandja
kasutama {ildmdisteid, et suuta holmata arvukaid vdimalikke asjaolusid. Teiseks sisaldab
terve rida diguslikke norme tildisi eelhinnanguid, mis vdoimaldavad silmas pidada muutuvaid
vadrtushinnanguid. Sinna kuuluvad médratlemata digusmdisted (nt ,,mdddukas®, ,,sobiv*,
»ettevaatamatu®, ,,jime tdnamatus®, ,,autu kditumine*) ja generaalklauslid (,,oluline pohjus®,
,»hea usk“,  head kombed*). Generaalklauslite ja méddratlemata digusmdistete ,,ebatdpsus™ on
iildjuhul seadusandlusesse sisse planeeritud. Sel viisil luuakse normidele avar rakendusala ja
rakendajale otsustusruum. Seadus voidab kalkuleeritud ebatidpsuse kaudu elastsust ja seda
saab rakendada nii uutele asjaoludele kui ka uutele sotsiaalsetele vai poliitilistele vadrtus-
hinnangutele (Riithers 2005, 1k 141, ddrenr 177). Riithersi seisukoht, et keele abstraktsust
saab sonade valikuga juurde luua, ei ole tdpne. Keele abstraktsus on siiski keele immanentne
tunnus, mis iseloomustab koiki keeles leiduvaid sonu (keelemédrke) samavorra, jagamata
neid vdhem ja rohkem abstraktseteks voi vihem ja rohkem konkreetseteks. See, millest
Riithers rddgib, on mdistemahud, mis vdivad tdepoolest erineda.

353 Réhl, RSh1 2008, 1k 240.

334 Sellel arvamusel on mitmed autorid, vt nditeks Cao 2012, Ik 14—15.

% Raz 2009, 1k 224.
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puudutab osaliselt reguleeritud ja osaliselt reguleerimata ala.>® Keele vilja-
jattelisust kompenseerib digus kui slisteem. Seadustes kirjutatud reegleid ise-
loomustab abstraktsus (selles tdhenduses, et ei ole veel loodud seost konkreetse
kasutusolukorraga), piiiid kirjeldada sarnaseid olukordasid ka tuleviku tarbeks.
Kuna kahte identset kohtuasja ei ole olemas (ehkki voib olla véga sarnaseid, no
tiilipkaasusi), siis tuleb iga asja otsustamisel anda hinnang, millises osas elulised
asjaolud tabavad reguleeritud ala ja millises osas ei taba.

Nii nagu iga kaasus on teatud mottes uus ja puudutab osaliselt reguleeritud ja
osaliselt reguleerimata ala, nii on ka iga digusnorm binaarne: osa elulistest asja-
oludest on kahtlusteta subsumeeritavad digusnormi alla, nende tunnused kajas-
tuvad Sigusnormis; need on digustekstist kahtlusteta nidhtavad. Seevastu (suurem)
osa kaasuse elulistest asjaoludest on niisugused, mis digustekstis ei kajastu ja
monikord ei pruugi need ka diguse rakendamise seisukohalt tdhendust omada
(nt juuksevérv ei oma enamasti tdhtsust, aga samas voib see oluliseks osutuda
rassi alusel vordse kohtlemise kaasuse puhul). Seega tuleb ka iga digusnormi
pidada paratamatult viljajatteliseks. Véljajéttelisust diguses on nimetatud ka
teksti selektiivsust: tekst (sealhulgas ka seaduse tekst) annab informatsiooni
edasi selektiivselt, vilistatud pole sellest olulise viljajdtmine. Nimetatud puuduse
iiletamine jadb normiteksti tdlgendaja iilesandeks. Seega voib iihtlasi viita, et
tekstis sisalduva informatsiooni selektiivsus on iiheks oluliseks teksti tdlgenda-
mise vajalikkust tingivaks faktoriks.”’ Seda, et norm on korraga seotud nii
Oigusesisese kui ka digusvilise materjaliga, s.t iga digusnorm jaguneb diguse-
sisesele ja digusevilisele viitavaks osaks, on allpool nimetatud enesele- ja vilis-
viitelisuseks.”® (vt ldhemalt ptk 5.1.2)

3.4. Vahekokkuvote

Kéesolevas doktoritods uuritakse kirjutatud méératlemata 6igusmdiste tdlgenda-
mist ja digusliinga kui diguse plaanivilise puudulikkuse iiletamist ldhtudes
eeldustest, et keel on abstraktne ning viljajétteline. See toob kaasa vajaduse
tolgendada koiki sétteid ja liinki neis.

336 Vesting 2007, 1k 121, dérenr 232.

7 Sillaots 1997, 1k 25.

3% Eneseleviitelisust (self-reference — ingl.k) on eesti keelde tdlgitud vahel ka enesekoha-
susena (Salupere, Kull 2018, 1k 503).
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4. Metoodika

Doktoritdd pohineb interdistsiplinaarsel analiiiisil. Paralleelselt on kasutusel nii
digusteaduse meetodidpetuse kui ka digussemiootika meetodid.*” Et digus-
semiootika meetodid on lahutamatult seotud selle autori terminoloogiaga, kelle
traditsioonist ldhtutakse, siis on neid ldhemalt tutvustatud igas artiklis eraldi.

Juriidiline meetodidpetus voib olla kas deskriptiivne vdi normatiivne. Esi-
mesel juhul uuritakse, kuidas kohtupraktikas oigust tegelikult tdlgendatakse.
Teisel juhul todtatakse vilja moddupuid ja juhiseid kohtulike otsuste digel viisil
langetamiseks.*® Deskriptiivne ja normatiivne meetodidpetus ei ole alati tiie-
likult iiksteisest eristatavad, kuna kohtud kasutavad otsustes lahendusettepane-
kuid, mille pakub vilja digusteaduse meetodidpetus. Oigusmdistjate valmidus
tolgendusteooriat iile votta soltub omakorda teooria praktikaldhedusest. Saksa
meetodiopetuses deskriptiivsel ja normatiivsel késitlusviisil enamasti selget
vahet ei tehta.’®' Seevastu Ameerika autoritest niiteks Greenwalt ja Wacks
teevad. Wacksi jéargi tuleb neid koguni eristada nii palju kui voimalik, kuigi ka
tema moGnab, et viga selget piirjoont pole.*®”

Wacks peab deskriptiivset digusteooriat selgitavaks (explanatory — ingl. k.) —
see piiiab selgitada, miks &igus on selline, nagu ta on,’® samal ajal kui
normatiivne digusteooria puudutab védrtusi ja kiisib, milline digus peaks olema.
Greenwalti jargi seostuvad deskriptiivsed ja normatiivsed kisitlused omavahel
olulistes osades: 1dbi piilide tagada Siguspraktika jarjepidevus, lébi selle, kui
teooria teeb ettepanekuid ebaiihtlase praktika iihtlustamiseks ja 14dbi Gigus-
siisteemi kui terviku késitlemise.***

Kéesolevas uurimuses kasutatakse molemaid késitlusviise koos. Niiteks
artikli II 1dhenemisviis on Riigikohtu praktika ja Euroopa Inimdiguste Kohtu
praktika uurimise kaudu deskriptiivne, selgitades, kuidas kohus méératleb
Oigusliinga ja iiletab selle. Artikkel III on selle kaudu deskriptiivne, et uurib
Oigusteksti direktiivsust ja selle kaudu normatiivne, et uurimus on suunatud
parima vdimaliku tSlgendamismudeli leidmisele. Artikli IV ldhenemisviis on
diguskeele ja iildkeele suhte médratlemise osas peamiselt normatiivne. Kuigi
kdesolevas to0s voib leida aspekte, miks iiks vOi teine on ajuti esil, siis v3ib
iildistada, et to0s tervikuna on deskriptiivne ja normatiivne metodoloogia
poimunud.

Et miératlemata digusmoistete ja digusliinkade semiootiline analiiiis vdimal-
dab nii teoreetilist kui ka empiirilist ldhenemist, on doktorité6 metoodika viikeses
osas kohtupraktika analiilisi kaudu ka empiiriline.

¥ Semiootika metodoloogilisi aluseid on selgitatud artiklite p&hitulemuste juures, sest

semiootikas on kasutatud metodoloogia semiootilise analiiiisi tulemustest lahutamatu.
360 Vogenauer 2001, 1k 18.

! Ibid, 1k 21.

2 Wacks 2005, Lk 7-8.

% Ibid., 1k 8.

3% Greenwalt 2002, 1k 271.

[
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5. Tulemused

Doktorit6d moodustavad neli artiklit. Neist esimene (Artikkel I) on iilevaate-
artikkel digussemiootika uurimisalast ja uurimiseesmérkidest. Selles on néidatud
valdkonna uurimisseis. Selle artikli peamised tulemused on esitatud eestikeelse
kokkuvotte peatiikis 1.

Artiklid II, IIT ja IV sisaldavad uurimust diguse tdlgendamise semiootilise
mudeli leidmiseks ja nendes ldbiviidud uurimus moodustab peamise osa
doktoritdd tulemustest. Oigussemiootika autorikesksetes kisitlustes tegin jirg-
mise valiku. Oma t60s kasutasin kolme semiootilist késitlust ja arendasin need
edasi digussemiootiliseks:

1) Charles Sanders Peirce’i mérgiteooriale tuginev Thomas Sebeoki ja Marcel
Danesi mérgiteooria (artikkel II);

2) Charles Sanders Peirce’i maérgiteooriale tuginev Umberto Eco kirjandus-
teksti tdlgendamise teooria (artikkel III) ning

3) Juri Lotmani ja Tartu-Moskva semiootika koolkonna kultuuriteooria (pri-
maarse ja sekundaarse modelleeriva siisteemi mudel, artikkel IV).

Kabhes artiklis (artikkel II ja artikkel III) 1dhtusin Peirce’i traditsioonist ja seda
edasi arendanud autoritest. See on digussemiootikas koige enam 1abi kirjutatud
suund ja ehkki see suund seondub ameerika autorite tagapdhja tottu enam
Common Law 0igusega, on selle rakendamine ka meie digusruumis vdimalik.
Peirce’i laiapdhjaline filosoofia (loogika) ei piira uurimisobjekti valikut. Nagu
eespool margitud, huvitab diguse kui teksti tdlgendamine (statutory inter-
pretation) ka Common Law autoreid ja on seelédbi kasutatav ka meie jaoks.

Teiseks ldhtekohaks wvalisin Juri Lotmani semiootika, mida analiiiisisin
artiklis IV. On loomulik, et Tartu semiootika konetab eesti autoreid ning selle
liini edasiarendamise vairtus seisneb selles, et iihtlasi areneb edasi siinne
mottelugu. Ent peamine on see, et Lotmani semiootika annab meile kultuuri
uurimise ja funktsioneerimise printsiibid, mis on kasutatavad ka &iguse kui
kultuurilise ja sotsiaalse ndhtuse uurimisel. Semiootika erinevate teooriate
paralleelselt rakendamine oli vajalik selleks, et valitud probleeme — maératle-
mata Oigusmoiste tOlgendamist ja liinga iiletamist — vordlevalt kisitleda.
Peirce’i ning Lotmani semiootika rakendamine valitud digusmetodoloogia prob-
leemidele annab mitmekesisema tulemuse.

Labiviidud uurimuse tulemusena v3ib jéreldada, et digusmdiste kui mérk nii
nagu ka oigusliink kui mérk on direktiivne ja binaarne. Enne nende jirelduste
lahemat tutvustamist, defineerin moisted: ,,direktiivsus® ja ,binaarsus® ning
nendega seotud mdisted ,,eneseleviitelisus* ja ,,vlisviitelisus™ (self- and external
reference — ingl. k).
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Direktiivsuseks nimetan,’* seda mirgi jirelduslikkuse kontseptsioonile tugi-
nevat Eco keskset jareldust, et iihe termini tdhenduses sisalduvad virtuaalselt
koik tema voimalikud tekstuaalsed arengud (tdlgendused).’®® Eco jérgi sdltub
teksti tdlgendus erinevatel tekstitasanditel*®” sisalduvatest suunistest. Eco loobub
margi ekvivalentsuse kontseptsioonist ja asendab selle mérgi jarelduslikkuse
kontseptsiooniga. Mirgi ekvivalentsuse kontseptsioonis on mérgid siinoniitimsed
vOi definitiivsed, milles tdhistaja ja tdhistatava suhe on bikonditsionaalne
(vordussuhe). Eco jarelduslik mérk vastab pigem seosele kui...siis, sest mérgis
sisaldub terve rida instruktsioone ehk viiteid**® mirgi komponentidele, konteks-
tile ja asjaoludele, mis mérgiga seonduvad.’® Instruktsioonid ehk viited ise on
aga Uhtlasi rida uusi mirke, mis mitte ei asenda ega tlgi varasemat méarki (nagu
seda ndhakse bikonditsionaalse seose korral), vaid lisavad midagi juurde —
teatud mahus ja suhtes’”® — mirgile, mida nad esitavad.’’’ Seda nimetatakse
16putuks mérgiprotsessiks ehk semioosiks. Tolgendamise kéigus seega kasvab
esialgse mirgi sisu. Instruktsioonid ehk viited, mida mérk sisaldab, jagan
alljirgnevas kaheks: eristan enese- ja vilisviitelisust soltuvalt sellest, millega
viide seondub.

Eneseleviitelisus tihendab seda, et méark viitab siisteemile, millest ta péri-
neb, kontekstile, milles ta ise asub, ning iseenda struktuursetele omadustele. Mérk
kannab selle siisteemi koodi,”’> millest ta périneb. Oiguskorra mirkide puhul

%% Eco ise ei kasuta direktiivsuse mdistet, vaid mirgi jirelduslikkuse mdistet (inferential —
ingl. k). Eco, The Theory of Signs, 1981, 1k 44.

368 Eco, Lector in Fabula, 2005, 1k 40.

37 Tekstitasandeid on Eco jirgi kokku 9. Lisaks lineaarsele tekstikujule (tekstile) endale
eristab ta teksti intensioonidena: 1) koode ja allkoode, 2) diskursiivseid struktuure, 3) narra-
tiivseid struktuure, 4) aktantsiaalseid struktuure ja 5) ideoloogilisi struktuure. Teksti eksten-
sioonidena maéératleb Eco 6) lausumise asjaolud, 7) sulgudesse vdetud ekstensioonid,
8) inferentsiaalsed ennustused ja kidigud ja 9) maailmade struktuurid. Nendest tekstitasan-
ditest huvitasid mind artiklis II iiksnes teksti intensioonid (tasandid 1-5), sest need on seotud
teksti tolgendamisega. Ekstensioonid (tasandid 6-9) vdiksid olla asjassepuutuvad diguse
subsumeerimisel ning jdid seega kéesolevast kisitlusest vilja. K&ik intensioonidena
nimetatud tekstitasandid on diguse tdlgendamisel ndhtavad ehkki ei pruugi olla diguslikul
tolgendamisel alati relevantsed.

Eco, The Theory of Signs, 1981, 1k 43; Lector in Fabula, 2005, lk 74.

3% Viite moistest semiootikas tuleb eristada blanketsete ehk viitenormide mdistet digus-
teaduses. Eneseleviitelisus iseloomustab kdiki norme, mitte ei piirdu blanketsete normidega.
% (Eco, The Theory of Signs, 1981, 1k 41-44). Tihele tuleb ka panna, et Eco eristab mirgi
tolgendamist selle kasutusest. (Eco, Theory of Signs 1981, 1k 36).

1% Peirce 1931-1966, 2.228.

7! Samas.

372 Koodi mdiste on semiootikas laialt kasutusel. K&ige komplekssema koodi mdiste on
Tiefenbruni hinnangul andnudki U. Eco (Tiefenbrun 1980, Signs of the hidden, lk 20). Eco
eristab koodi kui elementide siisteemi ja samal ajal koodi kui reegilpdrasust, mille jargi
elemendid teatud siisteemidesse jagunevad. (Eco 1976, 1k 38). Teoses “Role of the Reader”,
millele ka kdesolev uurimus tugineb, médratleb Eco koodi mérksa konkreetsemalt, lugedes
koodideks baassonaraamatu, kaasosunduse reeglid, kontekstuaalsed seosed, retoorilise ja
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holmab mirgi eneseleviitelisus mérgi seoseid diguskorra kui tervikuga,’” nt seost
seaduse eesmirgiga, seoseid teiste sitetega, digusharu siistemaatikaga, kohaga
digusaktide hierarhias; samuti holmab eneseleviitelisus mdiste tdhendust teistes
Oigusaktides, kohtupraktikas antud varasemaid tdlgendusi jne. Eneseleviide
tdhendab seega viidet Oigussiisteemile vastandina muudele digusvilistele
stisteemidele ({ihiskonnakorraldus, moraalikord, majandussiisteem jne).

Vilisviitelisus tihendab seda, et mérk, kuuludes korraga mitte ainult iihte,
vaid mitmesse maérgisiisteemi, viitab ihtlasi ka kindlaksméddramata hulgale
mirgisiisteemi vilistele asjaoludele. Oiguses kui iihes mirgisiisteemis sisalduvad
mirgid on samaaegselt mirgid ka teistes margisiisteemides nagu loomulikus
keeles ehk iildkeeles,’™ moraalikorras, kultuurikorras, majandussiisteemis, aja-
loos ja Iopuks ka iga tdlgendaja isiklikus védrtussiisteemis ning arusaamades.
Teisiti oeldes, vélisviitelisus hdlmab kdiki neid digusvéliseid asjaolusid, mis
mdjutavad digusnormile antavat tdlgendust (kasutusolukord, tihiskonnas levivad
véadrtused jm). Eneseleviitelisus ja vélisviitelisus on mérgi tdhenduse konku-
reerivad allikad.

Algselt Saussure’ilt parinevat binaarsuse mdistet on kasutanud paljud autorid,
nt Praha lingvistiline ring, Roman Jakobson, Claude Levi-Strauss, Algirdas
Greimas jt. Binaarne opositsioon on tdhenduslik eristus, mis jagab tdhendus-
vilja kaheks vastanduvaks pooluseks.’” Vastandpoolused eeldavad teineteist ja
on lahutamatult seotud.

Kokkuvétlikult on artiklite aluseks olnud semiootiline teooria, uurimisobjekt
ja leiud toodud jargmises tabelis:

stilistilise kodeeritusse, tekstisisesed raamid ning ideoloogilise kodeerituse. (Umberto Eco,
The Role of the Reader, 1979, 1k 14. Joonis 0.3.)

Koodi tiipoloogias {ildiselt vdib eristada loogilisi, sotsiaalseid ja esteetilisi koode, kuid tuleb
mirkida, et autoriti ksitlus erineb. Oigussemiootikas nagu ka spekulatiivses retoorikas iildiselt
otsitakse suhet voi suhte tiilipi semiootilises metodoloogias ja nii on leitud, et digustekst voi
diskursus (s.o koherentne tekst) viitab diguslikule koodile (Bellert 1973, 1k 285). Tiefenbruni
jérgi on diguslik kood keel, mis on moodustatud mérkidest ja konventsiooni poolt juhitud
mirgisuhetest. Oiguses on palju koode ja kodeeritud teate saaja mistab selle mirke tiksnes
siis, kui ta on selle teatud koodi konventsioonidesse piihendatud. Juristi piiiiet saada aru
koodi mirkidest nimetatakse tolgendamiseks. Niiteks on koodivahe samadel mdistetel nagu
nt ,,surm® vai ,,0igus elule sdltuvalt sellest, kas neid kasutatakse diguses, meditsiinis voi
seltskonnaajakirjanduses. (Tiefenbrun 1986, 1k 96).

7 Digusesisesed seosed tuvastatakse siistemaatilise tdlgendusmeetodi raames (normi asukoht
seaduses, regulatsiooniseosed ja seosed diguse iildpohimdtetega). (R6hl, R6hl 2008, 1k 622).

37 Semiootika alastes tekstides kasutatakse ,,Joomuliku keele mdistet (vt nt Juri Lotman.
Kultuuri tiipoloogiast. Télk K. Tamm, T. Pern, S. Salupere. Tartu Ulikooli Kirjastus 2010).
Mina kasutan ,,lildkeelt”, kuna see on eestikeelsetes juriidilistes késitlustes enam levinud.
(Vt nt Vettik 2014, 1k 1). Lotman et. al, 1k 43, nr4.0.0. Vordluseks vt Kristeva, kes
kasutades oma ,,intertekstuaalsuse” mdistet eristab loomulikku keelt ja sellel baseeruvat
superstruktuuri. (Kristeva 1994, p. 376).

375 Kull, Salupere 2018, Ik 502; Sebeok 1986, Ik 83.
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Tabel 1. Artiklite II, I1I ja IV uurimistulemuste kokkuvdate

oigusmoistetel nagu
ka avastatud
liinkadel diinaamika

Teksti omadus on
pliielda suurema
staatilisuse, sh

Artikkel 1T Artikkel 11 Artikkel IV
Semiootiline |Sebeok, Danesi Eco Lotman
alus
Uurimis- Oigusliinga Oigusnormi Miiratletud digusmdiste ning
objekt iiletamise tolgendamise madratlemata Gigusmdiste
semiootiline mudel. |semiootiline tolgendamise ja Gigusliinga
mudel. tiletamise semiootiline mudel.
Leid Liink ja Oigusteksti Iga digusmdiste on binaarne:
midratlemata siivastruktuurid | eneseleviitav (staatiline) ja
Oigusmoiste madravad viliseleviitav (diinaamiline).
toimivad sarnaselt | digusliku Toimub pidev tsirkulatsioon
mérgina tdhenduse teket | diguskeele ja tavakeele
Oigussiisteemis ja | (direktiivsus). tadhenduste vahel.
nende tliletamise Oigusteksti
semiootiline mudel |eneseleviitelisus | Oiguskeel sekundaarse
on sama. teenib kooskdla | modelleeriva siisteemina saab
Oigusriigi oma tdhendused primaarse
Oiguses on pohimottega. modelleeriva siisteemi —
médratlemata iildkeele — baasil. Oigusnormi

tolgendamine ja digusloome
on vastassuunalised
protsessid ja moistete

mida iseloomustab
binaarsus ja
direktiivsus.

mida suunab
teksti kui mérgi
direktiivsus.

funktsioon. tekstitiheduse binaarsus loob diguskorras
poole: olla pideva pingeseisundi staatika
Oiguskorral on eneseleviitav, ja diinaamika vahel.
vOime genereerida | ennasttéitev, luua
liinga kohale tekstisiseseid Oiguse binaarsus
tdhendus ikoonilise, |seoseid iseloomustab kdige rohkem
indeksiaalse ja iseendaga. maératlemata Gigusmdisteid
stimboolse ja liinki, ent on omane ka
mirgisuhte kaudu. kogu diguskeelele tervikuna.
Leidude seos | Oigusliinga Oigusteksti Oiguskeel on binaarne.
(artiklite iiletamine on tolgendamine on
vahel) maérgiprotsess, maérgiprotsess,

Uurimus hdlmas {ihte uurimiseesmirki ja kahte alaeesmirki, nagu esitatud
peatiikis 2. Seetottu on tulemused esitatud vastavalt uurimiskiisimustele kolmes
osas, alustades alaeesmarkidest ja liikudes 16ppeesmargi suunas.
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5.1. Maératlemata digusmdoiste tdlgendamise semiootiline mudel

5.1.1. Oigusnormi kui margi direktiivsus

Maéératlemata digusmoiste tdhenduse méiravad kaks mérgi omadust: direktiiv-
sus ja binaarsus. Oigusnormi direktiivsust uurisin artiklis III, tuginedes U. Eco
narratiivse teksti semiootilise tdlgendamise teooriale.

Eco teooria fundamentaalseks 1dhtekohaks on see, et on vaja pre-tekstuaalset
keeleteooriat, seega margiteooriat selleks, et miirata kindlaks, kuidas ja mis
ulatuses tekst saab vdimalikke tdlgendusi tekitada.’’® Tekstiline tdlgendamine
jargib samu reegleid nagu mirgi tolgendamine.’”’” Eco tdlgendamisteoorias eris-
tatakse teksti intensioone ehk tekstitasandeid, mis seonduvad sellega, mida tekst
ise sisaldab, ja ekstensioone ehk tekstitasandeid, mis seonduvad sellega, milline
on tdlgendusolukord ja ,,maailm“, milles teksti tdlgendatakse.’”® Oiguse tdlgen-
damise teooria edasiarendamiseks on sellest kasutatavaim osa teksti intensioone
(eneseleviitelisust) puudutav. Teksti intensioonid on lithidalt 6eldes diskur-
siivsete  struktuuride,’” aktantsiaalsete struktuuride,”®® narratiivsete struk-
tuuride,”™" ideoloogiliste struktuuride®® ja koodide®® ning allkoodide teksti-
tasand. Koik need tekstitasandid néditavad, mida tekst virtuaalselt sisaldab ehk
niitavad dra, mis sisaldub teksti (mirgi) eneseleviites. Tekst on direktiivne selle
suhtes, millega seotult tdhendused tekivad. Eco teooria vdimaldab uurida,
kuidas direktiivsus digustekstis toimib.

Selleks, et uurida, kuidas direktiivsus digustekstis toimib, tuleb esmalt selgi-
tada lugeja (Ecol mudellugeja®™) rolli tahtsust Eco tdlgendusteoorias. Eco silmis
on lugeja tilesanne dekodeerida instruktsioonid, mida tekst sisaldab.’™ Tekst juhib
lugeja 14bi nimetatud tekstitasandite. Eco ei esita aga noudmisi mitte tekstile,

7° Eco, The Theory of Signs, 1981, 1k 36.

77 Ibid., 1k 44. Ecogi tekstimudelit iseloomustab seega samuti binaarsus (ta jagab teksti-
tasandid intensioonideks ja ekstensioonideks), milles v3ib ndha paralleelsust enesele- ja
vilisviitelisusega.

38 Umberto Eco, The Role of the Reader, 1979, 1k 14. Joonis 0.3.

’” Diskursiivsete struktuuride all peab Eco silmas teatud tekstiosade rdhutamist ja teiste
tdhenduse kahandamist ehk olukorda, milles iga lugeja votab tdlgenduse aluseks iihed ja
samad teksti omadused. (Eco, The Role of the Reader, 1979, 1k 23. Sarnaselt votavad kokku
Bianchi ja Gieri 2009, 1k 22).

0 Aktantsiaalsed rollid tiidetakse konkreetsete tegelaste ja faabula elementidega. (Eco, The
Role of the Reader 1979, 1k 37).

1 Narratiivsed struktuurid seostuvad faabula kiivitamisega, seega koherentse lugemise
iilesandega (Eco, The Role of the Reader 1979, 1k 27-28; Lector in Fabula, 2005, 1k 114.),
mis (nagu osundatud artiklis III) on eriti ilmne menetluslike normide puhul.

2 Mudellugeja ideoloogiline kompetentsus suunab ideoloogiliste opositsioonide valikut
(Eco, The Role of the Reader 1979, 1k 22; Lector in Fabula, 2005, 1k 184.) (Ideoloogia ja
oiguse meta-keele seostest vt Mertz 1994, 1k 447).

5Vt allmérkus nr 392.

** Ehkki Eco kirjutab ,,Mudellugeja“ esisuurtihega, loobun sellest siin akadeemilise stiili
kaalutlustel. Sama markus kéib ,,Autori® kohta.

%5 Eco, Theory of Signs 1981, 1k 36.
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vaid selle lugejale (t5lgendajale). Tekst ise on laisk mehhanism,’*® mis nduab
lugejalt tugevat koostddtahet, et tiita tithikud.*®” Teksti direktiivsus tihendab
seda, et tdhendust suunab tekst, kuid tdhendus tekib saatja ja vastuvdtja koos-
to0s ning selle viljaselgitamine on lugeja kohustus.

Artiklis III kontrollisin, kas digusteksti intensioonid on kaasatud Gdiguslikku
tdlgendamisse ja leidsin, et Eco jargi digusteksti siivastruktuuri elemente ana-
liitisides on sarnaselt narratiivse tekstiga tdheldatav ka digusteksti lugeja teks-
tuaalne koostdd erinevatel tekstitasanditel. Oiguses on (tihenduse teket suuna-
vate) koodide tasandil eristatavad seadusandja poolt kontrollitud sdnavara (Eco
jirgi baassdnaraamat), kaasosunduse reeglid (normi siistemaatika), tekstisisesed
raamid (juriidilisi eriteadmisi ndudvad seosed, moistelis-siistemaatilised argu-
mendid) ning ideoloogiline kodeeritus. Seevastu aktantsiaalsed struktuurid ei
ole diguskeele puhul enamasti dominantsed, sest kasutatakse palju umbisikulist
tegumoodi. Ideoloogilised struktuurid sisalduvad digustekstis immanentselt ja
on olulised tdlgendamise suunajad. Oiguskirjanduses on erinevatel tekstitasan-
ditel peituvate suunisete kohta 6eldud, et seadusandja poolt antud normitekst
osutub vaid tldiseks skeemiks (mustriks) voi teisiti deldes teeviidaks, mis aitab
suunata tdlgendaja vaimset tegevust teksti sisu loomisel.”® See liheb histi
kokku Eco pohisdnumiga. Eco jdrgi on autoril alati strateegia, mis véljendub
eelkirjeldatud teksti tasandites ja mida autor teksti kirjutamisel silmas peab.
Tdlgendamine ldhtub teksti autori poolt ette antud strateegiast, sest juba teksti
kirjutades on autoril tdlgendushiipotees.’™ Autor miirab teksti tdlgendamise
viisid. Uhtlasi on autor see, kes miirab sonavara ja tekstisiseste juhiste kaudu
lugeja kompetentsuse. Teksti tdlgendamine on niisiis autori ja lugeja koostdd
tulemus.

Oigusele iilekantult vdime seega jireldada, et seadusandja méirab diguse
tolgenduse. Ehkki seaduse rakendamise hetkeks on seadusandja tahe enamasti
juba areenilt kadunud, see on raskesti vilja selgitatav voi tdhtsusetuks muutunud,
voib torges®™ digustekst olla ainus, mis seda esindab. Just digusteksti enda
tasandite kaudu saab tdlgendaja aimu selle teksti tihendusest. Tekstuaalne koos-
t60 eeldab Eco jargi seda, et mudellugejal on kohustus taastada saatja poolt antud
koodid maksimaalse lihedusega.””’ Maksimaalse liheduse printsiibi vastas-
pooleks on see, et autor méirab teksti tdlgendamise viisi.*** Need kaks printsiipi
toetavad kaasaja digusmdtlemises digusriigi pdhimdtte realiseerumist. Oigus ei
tolereeri ei tulemuse erinevust ega mitmesugusust tolgendamises, kui see rikub
tulemuste legitiimsust, {ikskodik kui ithesugused ja rakendatavad need tdlgen-
dused on.*”

36 Lazy maschienery — ingl k. (Eco 1979, 1k 214).

37 Eco, Lector in Fabula, 2005, 1k 32.

% Sillaots 1997, Ik 35.

3% Eco, Lector in Fabula, 2005, 1k 76.

30 Seda moistet kasutab Eco. (Eco, Lector in Fabula, 2005, 1k 33).
31 Eco, Lector in Fabula, 2005, 1k 70.

*2 Ibid., Ik 184, allmirkus 4.

* Kingwell 1994, 1k 343.
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Kokkuvottes ilmnes artiklis 111 14bi viidud uurimusest, et digusteksti tihenduse
loovad needsamad tekstitasandid, mis narratiivsegi teksti tdhenduse. Pohiline
jareldus, mille mérgi direktiivsuse kohta teha saab, seisneb selles, et tekstisiseseid
tasandeid analiiiisides on vGimalik alati jareldada, millistele tdhendustele tekst
ise viitab.*”* Samas ei ole vdimalikke tihendusi ei 1putu arv ega ka mitte ainult
iiks.* (vt ka ptk 5.3.1).

5.1.2. Oigusnormi kui margi binaarsus

Lisaks sellele, et mark on direktiivne, on mark ka binaarne. Binaarsust kultuuris
uurib Euroopas 1960ndatel kuni 80ndatel olulist rolli minginud**® Tartu-Moskva
semiootikakoolkonna (TMS) kultuurisemiootiline késitlus,*®” mis on réhutatult
tekstikeskne.”® Samas tuleb selgituseks mirkida, et see erineb Eco tdlgendus-
teooriast mérkimisvéérselt ja tugineb hoopis teistsugusele moisteaparatuurile.
TMS-i itheks pdhiseisukohaks on, et koik tdhenduslikud elemendid (mérgid)
sdnavarast kuni kunstitekstini toimivad samade seaduspirade jirgi.”” Oigus-
tekst kui iiks kultuuriteksti*” liike jarelikult samuti. Kdige olulisem sellistest
seaduspiaradest, mida TMS eristab, on eristus kahe modelleeriva siisteemi:
primaarse ja sekundaarse vahel.*' Primaarseks modelleerivaks siisteemiks peab
Juri Lotman loomulikku keelt (iildkeelt). K&ik kultuuritekstid, mille hulka kuulub
ka digustekst, defineerib Lotman sekundaarsete modelleerivate silisteemidena.
Nende struktuur voib olla ideoloogiline, kunstiline, eetiline jne. Samas on digus-
tekst selline sekundaarse keele tekst, mis on iihtlasi ka loomuliku keele tekst.*?

¥ Oiguskirjanduseski on mérgitud, et digustekst (seadus v5i mairus) voib tihendada enamat

kui selle sdnaline pealispind viljendab; teksti siivastruktuuride tdhendus on kéttesaadav
nendele, kes kuuluvad samasse kultuurilisse ja semiootilisse gruppi. (Kelly 1992, 1k 442).

3% Feo iitleb, et piiid Oelda, et iihel tekstil on iiks kindel tdhendus, on sama fanaatiline
ddrmus kui piiiid 6elda, et tekstil on 10pmatu arv tdhendusi. Eco juhib tdhelepanu, et teksti
sees on instrukstsioon teksti moistmiseks, mis piirab ka vdimalike tdhenduste hulka, ent need
ei redutseeru iitheni. (Eco, Drift and unlimited semiosis, 1989, 1k 1).

3% Ppilshchikov, Trunin 2016, resiimee.

*7 Uurimuse peamised allikad olid: Lotman ez. al., 1973. Theses on the semiotic study of
cultures; Lotman, Pjatigorskij 2010. [1970, 1973] Tekst ja funktsioon. Kultuuri tiipoloogiast;
Lotman 1974. Primary and Secondary Communication-Modeling Systems; Lotman 2012. Text
and cultural polyglotism; Lotman 2013. On the dynamics of culture; Lotman 2013 Kultuuri-
maélu.

% Lotman, M. 2012, 1k 125.

* Lotman 2013, 1k 1379.

* Qigust ja keelt on kultuurielementidena kisitletud ka &iguskirjanduses: Thiel 2017,
1k 244.

! Sebeok 1986, Ik 559.

2 Tartu-Moskva semiootikakoolkonna autorid eristavad kolme suhtetiiiipi teksti ja kultuuri
vahel: a) loomuliku keele tekst ei ole tekst selles kultuuris, b) sekundaarse keele tekst on tihtlasi
ka loomuliku keele tekst, ¢) verbaalne kultuuritekst ei ole loomuliku keele tekst. (Lotman et.
al., 1k 43, nr 4.0.0, b.) Oiguskeel nagu ka kdik muud erialakeeled kuuluvad gruppi b, sest tegu
on verbaalse kultuuritekstiga, millel on ihtlasi tdhendus ka loomulikus keeles. Selgituseks
voiks lisada, et TMS-i eristuses esimesse gruppi (loomuliku keele tekst ei ole tekst selles
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See tingib, et tihendused sekundaarses modelleerivas siisteemis luuakse korraga
nii lildkeele vahenditega kui ka teistes semiootilistes siisteemides kasutatavate
vahenditega (digussiisteemisiseste vahenditega nt normisiistemaatika kaudu).*”
Vaatamata sellele, et diguskeeles piiiitakse suurima voimaliku tiheseltmdisteta-
vuse poole, jadb see sellegipoolest sisaldama alati mdisteid, mille tdhendus ei
ole defineeritud ja mille defineerimine on vdimalik ainult ténu iildkeelele. See-
pérast sisaldab digus paralleelselt nii iild- kui ka erialakeelt.*”* Uld- ja eriala-
keele problemaatika on digusteoorias lidbiv, seega ei ole eristus primaarse ja
sekundaarse modelleeriva siisteemi vahel Gigusteaduse seisukohalt uus. See-
vastu on digusteaduses vihem tdhelepanu podratud jareldusele, et topelt tdhen-
dust kannavad ka koik teksti elemendid,”” s.t iga digusmdiste eraldi. Koik
diguskeele mdisted sisaldavad binaarsust, evides tdhendust nii diguskeeles kui
ka loomulikus keeles.

kultuuris) vdiks kuuluda nditeks argieluline dialoog, mis on kiill tekst, ent millel puudub
selline kultuuriline kvaliteet, et see voiks omada kultuuriteksti tdhendust. Viimasesse gruppi
(verbaalne kultuuritekst ei ole loomuliku keele tekst) voib liigitada aga néiteks aaria, sest
ehkki tegemist on verbaalse tekstiga, tunnustatakse seda iiksnes kultuuritekstina ja seda ei
ole vdimalik kasutada loomuliku keele osana.

% Lotman 1977[1970], Ik 35. Monticelli, Daniele 2016, 1k 440.

% Uld- ja erialakeel suhtuvad Lotmani mdisteid kasutades nagu teksti ja iitlus. Oigusteksti
kuulumine korraga kahte modelleerivasse siisteemi haakub Lotmani eristusega tekstide ning
mitte-tekstide ehk iitluste vahel. (Lotman, Pjatigorskij 2010 [1970, 1973], 1k 87.) Lotmani
jérgi eristab tekste itlustest teatud kord; kord teeb tekstist teksti. Teksti mdiste alustena
médratleb Lotman: véljenduslikkuse, piiritletuse ja struktuursuse (vt ldhemalt: Lotman 2006
(1970), 1k 93-96). Kultuuris on palju tekste, ent mitte koik neist ei ole seepérast kultuuri-
tekstid. TMS koolkonna néiteks teksti ja iitluse eristuse kohta on Puskini luuletus, mis on
samal ajal venekeelne tekst ja kultuuritekst. Teine ndide on Vana-Vene kirjandus. Kuigi
allikate arv on kiillalt stabiilne, varieerub Vana-Vene kirjandustekstide nimistu siiski eri
autorite ja koolkondade 106ikes mérkimisvédrselt. (Lotman et. al. 1973, 1k 64, p 5.0.1) Niisamuti
on iga Oigustekst, nagu iilal mérgitud, sekundaarse modelleeriva siisteemina tekst iildkeeles.
Seejuures komponeeritakse seadusloomes odigusteksti iildkeele sdnadest (iitlustest) ja
muudetakse nad tekstiks. Oiguskeeles saavad iildkeele sdnad (digussiisteemisiseste vahen-
ditega) tdhenduse, mida neil véljaspool seda kultuuriteksti ei olnud. Téhelepanu védrib, et
kultuur on heterogeenne: tekst, mis tihes kultuurisfédris on kultuuritekst, ei pruugi olla seda
teises. Eestist nditeid otsides, voiks Oelda, et ,,Laena mulle raamatut on niide itlusest,
samal ajal kui ,,Laena mulle kannelt, Vanemuine” on niide tekstist, kultuuritekstist ,,Kalevi-
poeg®. Kiisides, kas need ndited on tekstiks vdi litluseks diguskeeles, ndhtub, et diguse
seisukohalt on need molemad iitlused. Kumbki neist ei ole otsesdnu digussiisteemi osa,
pigem tajume neid digussiisteemivélistena ehk iitlustena selle siisteemi seisukohalt. Seevastu
voladigusseaduse (Voladigusseadus. Vastu voetud 26.09.2001. RT T 2001, 81, 487. Joust.
01.07.2002. Internetis: https://www.riigiteataja.ee/akt/131122017009 (10.10.2018)) § 396
16ige 1 on digussiisteemi tekst, mille kohaselt ,,kohustub iiks isik (laenuandja) andma teisele
isikule (laenusaaja) rahasumma voi asendatava asja (laen), laenusaaja aga kohustub tagasi
maksma sama rahasumma voi tagastama sama liiki asja samas koguses ja sama kvaliteediga
(laenulepingu mdiste)“. Selles normis muutub ,laenamine kui {iitlus ,Jlaenamiseks™ kui
tekstiks.

5 1 otman, 1k 2006 (1970), 1k 498.
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Nii nagu Lotman omistab kultuuritekstidele topeltkuuluvuse primaarsesse ja
sekundaarsesse modelleerivasse siisteemi, on seda digusteksti puhul tédheldatud
ka oOigusteoorias. Vesting kirjutab, et iga digusnorm sisaldab digusesisest ja
Oigusevilist elementi, see on lihteaegu nii eneseleviitav kui ka viliseleviitav.
Vestingi jérgi tuleb diguse tdlgendamisel tegeleda erilise tdhelepanelikkusega
kahe asjaga: jirjepidevusega kohtuotsuste korratavuse tdhenduses (enesele-
viitavus) ja konkreetse kaasuse asjaoludega (vilisviitelisus).*”® Esimene neist
margib tdlgendatava normi kui mérgi seost diguskorraga, teine seost digus-
viliste asjaoludega. Iga digusnorm on digussiisteemi osa ja sisaldab viidet digus-
siisteemile kui tervikule. Samal ajal sisaldab iga digusnorm ka vilisviidet.*"’

Oigusnormi binaarsus

eneseleviitavus viliseleviitavus
TEKST UTLUS

Joonis 2. Oigusnormi binaarsus

Oigusmdistete binaarsus ehk enesele- ja vilisviitelisus on diguse diinaamika
pohjuseks ja samas aitab see diguse diinaamika pdhjuseid selgitada. Oigus-
slisteemi mistahes osa kui mérgi eneseleviitelisus hoiab digussiisteemi staatikat.

Oigussiisteemi sisesed seosed arenevad koos digussiisteemi arenguga ning
on suures plaanis stabiilsemad kui digusvilised seosed, sest digusesisene 16imitus
on digusloome protsessis programmeeritud, teadlik ning eesmdirgistatud. Iga
muutus digusloomes on selle siisteemi osa, mis muudab, aga ei lohu tervikut.
Oigussﬁsteemi toimivust, stabiilsust kaitstakse. Valitseb seaduspéra, et mida
komplekssem on 6igus, seda komplekssem on iga mérgi eneseleviide ja seda
keerulisem on selle tc~)lgendus,408 ent seda kompenseeritakse siisteemi enese-
kirjelduse voi metakeele kaudu. Oiguses nieme kohtupraktikal enesekirjelduse
ja diguskorra selgitamise lilesannet.

46 vesting 2004, 1k 121, nr 232. Vordluseks olgu mirgitud, et on loodud ka tiiesti teist-
suguseid mudeleid, nt Transi loodud mudel tugineb N. Luhmannile ja kisitleb diskursiivse
kaditumise kaudu eneseleviitavate digusalaste teadmiste teket. (Trans 2018, 1k 1).

*7 Lotmani jargi voiks Gelda, et igal Gigusnormil on olemas ka iildkeeleline ehk iitluse
kvaliteet.

% Analoogselt sellega, et mida suurem on pinge erinevate kultuurikeelte vahel kultuuris,
seda keerulisem on seda kultuuri tdlgendada. (Verenit§ 2018, teoses ,,Semiootika“ 2018.
Kull, Salupere (toim), 1k 418; vt ka Verenits 2014, 1k 12).
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Samal ajal on ka koik digussiisteemi osad kui mérgid véliseleviitavad. Vilis-
viitelisus saab olla programmeeritud ainult osaliselt ja on médratud muutuma
koos iihiskondliku situatsiooniga, milles norm kehtib. Néiteks konstitutsioonilise
sitte ,,Perekond /---/ on riigi kaitse all* (PS § 27) Gigusesisene 16imitus on piisiv:
nii asub PS § 27 PS-s II peatiikis ,,Pohidigused, vabadused ja kohustused*
seostudes teiste pohiseaduslike véirtustega, ent moodustamata nendega ranget
hierarhiat.*”” Samal ajal sdltub vilisviide sellest, mida iihiskonnas peetakse
silmas ,,perekonna‘“ (nagu ka ,riigi“ ja ,kaitse” all.) Et perekonna mdiste voib
muutuda ajas, muutub ka normi vilisviide. Vélisviide muutub aktuaalseks siis,
kui normi rakendatakse, ja alles siis selgub, millele norm véljaspool diguskorda
osutab. Oigusnormi rakendamisel juhtub seega, et tegelikkus (digusviline
materjal) modelleerib sitte sisu ja see voib sundida muutuma ka Gigussiisteemi
siseseoseid. Vilisviide domineerib just midratlemata digusmdistete tdlgenda-
misel; médratletud digusmdistete puhul domineerib eneseleviide. Vilisviitelisus
on seega Oiguse diinaamika allikas; méaratlemata digusmdisted aitavad tagada
digussiisteemi paindlikkust.*'’ Méiratletud digusmdisted seevastu kaitsevad
siisteemi stabiilsust. Nagu leidsin artiklis IV, on binaarne struktuur eriti ilmne
maidratlemata digusmdoistete puhul. Véga tipsete normide puhul on binaarsus kiill
olemas, kuid jaib tolgendamisel varjatumaks.

Kokkuvbttes on iga sekundaarse modelleeriva siisteemi nagu ka digussiisteemi
tekst iihtlasi ka tildkeele tekst ja iga 0igusmoiste on seeldbi binaarne, sisaldades
enese- ja vilisviidet, mis on omavahelises pingeseisundis.*'" Oiguslikul tdlgen-
damisel avaldub see pingeseisund iildkeele ja erialakeele konkurentsis.

5.2. Oigusliinga liletamise semiootiline mudel

Oigustekst ei koosne iiksnes iiksteisele jirgnevaist digusmdistetest. Nagu eespool
jéreldatud, on keel abstraktne ning digusnormid véljajittelised. See voimaldab
uurida ka digusmdistete vahelisele alale jddvate digusliinkade kohta, kuidas neid
iiletades tekib tdhendus seni tdhenduseta alale. Liinga {iletamine on laias tdhen-
duses tdlgendamisprotsess.*'

Oigusliingast kui mérgist saab riikida alates sellest hetkest, kui see on digus-
korrast avastatud. Enne digusliinga teadvustamist tdlgendaja poolt ei ole regu-
latsiooni puudumine tdhenduslik. See on nii iga mérgi puhul. Peirce rohutab, et
mairk ei toimi mérgina, kui ei ole aru saadud, et see on mirk.*"® Kui link on
avastatud, saab konkretiseerida, mis regulatsioon on puudu, millisest diguskorra

9 Narits 2017, Teoses: Eesti Vabariigi PShiseadus. Kommenteeritud viljaanne, 11 ptk, p 2.

“1% Haase, Keller 2003, lk 36, nr 84.

' Pinge on TMS semiootikas sagedasti kasutatav mdiste, mis tihistab domineerimise ja
mittedomineerimise muutust vastanduvate kultuurinéhtuste vahel.

2 Oigusteoorias ei ole siiski tavaline iga normitdlgendust liinga iiletamisena kisitleda
(RGhl, R6hl 2008, 1k 633).

3 Peirce 1974, 2.242. (Peirce’i kogutud teostele viidatakse iildtunnustatud viisil: esimene
on kogumiku number, teine paragrahvi number.)
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osast on see puudu ja millist regulatsiooni oleks vaja jne, ehk saab luua normi
hiipoteesi. Oma olemuselt on niisugune tdlgendusprotsess samuti mérgiprotsess.
Nagu eespool maérgitud, on triaadilises margimudelis avastatud liink maérgiks,
mille objekt on digussuhe ja tdlgend normihiipotees.

Oigusliku regulatsiooni vajadust saab kirjeldada nullmérgina, mis viitab
suhtele, milles ainult iiks osis on néhtav, teine aga puudu, kustutatud, alles tekkiv
ja mitte veel olemasolev, vaid hiipoteetiline. See osa, mis on tiihi voi linklik, ei
ole ise mitte nullmirk, vaid suhe, mida mérgib nullmérk.*'* Oiguskorral kui tervi-
kul on potentsiaal suhestuda liingaga. Nii seisavad iga avastatud digusliinga taga
iihtlasi ka suhted teiste mérkidega diguskorras, mis muutuvad oluliseks selle
liinga iiletamisel.

Oigusliinga {iletamise semiootiline mudel on sama digusmdistete tdlgendamise
semiootilise mudeliga. Oiguses genereeritakse liinga kohale tihendus samuti
kahe printsiibi: direktiivsuse ja binaarsuse abil. Selgitamaks, kuidas mirkide
abil (iimbritseva diguse kaudu, mis liinga tditmisel appi vOetakse) liinki tdhen-
dusega rikastatakse, on vaja vorrelda liinkade tdlgendamise meetodit normide
tdlgendamise meetodiga. Maiédratlemata Oigusmodiste puhul on maéiratlemata
Oigusmdiste ise méark, mille omadusi saab uurida (nii uvurisin Eco teooria jargi
digusmdiste erinevaid tekstitasandeid, mis kdik on direktiivsed tdhenduse
suhtes). Liinga kui nullmérgi puhul ei ole vdimalik liinga sisestruktuuri uurida
nagu teksti sisestruktuuri, sest puudub uuritav tekst.*"> See ei tihenda, et digus-
liinki ei saaks semiootiliselt iildse uurida. Vastupidi, digusliinga esitis — suhe
Oiguses puuduva ja olemasoleva vahel — nduab, et vaadataks, milliste teiste
mirkidega liink seostub. See seos ongi uurimisobjektiks digusliinga iiletamise
semiootilisel analiiiisil.

Viga oluline on rohutada, et liink seaduses ei tdhenda mitte ,mittemiskit®,
vaid ,,millegi kindla® puudumist, mis ,,regulatsiooniplaani“ jargi voi seaduse
tervikseoste jérgi peaks moodustama teatud reegli.*'® Avastatud liinga ,,reegli*
iseloom muudabki selle struktuuri sarnaseks méératlemata digusmdiste struk-
tuuriga.

Oigusliinga iiletamise semiootilist mudelit on analiiiisitud artiklis II, toetudes
Sebeoki ja Danesi semiootiliste modelleerivate siisteemide kataloogile raamatus
,.The Forms of Meaning“ (2000).*"” Sebeoki ja Danesi jirgi voib diguse klassi-
fitseerida iihendvormiks: iiksikud normid kokku moodustavad iihe terviku.*'®

“1* Kevelson 1998, Ik 126.

% Liinga sisestruktuuri saaks uurida iiksnes juhul, kui seadusandja on mingi olukorra
teadlikult reguleerimata jatnud ja see teadlik reguleerimata jétmise otsustus loob tdhendust
oiguskorras.

418 [ arenz, Canaris 1995, Ik 196.

17 Sebeok, Thomas A.; Danesi, Marcel 2000. The Forms of Meaning, De Gruyter.

Umberto Eco tekstisemiootikat ei ole ma proovinud digusliingale rakendada, sest esmapilgul
tundub, et liingas on raskendatud, kui mitte vGimatu eristada narratiivseid, aktantsiaalseid,
ideoloogilisi jt struktuure. See suunaks liigselt juurde mdtlema. Kuna ma ei ole Eco teooriat
oigusliingale rakendanud, siis jadb kiisimus selle voimalikkusest ja tShususest lahtiseks.

% Sebeok, Danesi 2000, 1k 32.
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Tekst koondab téhistajate strukturaalsed omadused, mille abil nad on loodud,
aga nad ei ole pohimdtteliselt vordsed oma tdhistatavate summaga. Nii ei ole
seadus lihtsalt sonade tdhenduste summa, vaid moodustab kompositsiooni
vormi (composite form — ingl. k), mis genereerib oma téhistatava(d). See on ka
pohjus, miks Sigust ei tdlgendata ainult seda moodustavate osade mdistes, vaid
holistiliselt, nagu see oleks iiksik mirk.*"’ Sidusa modelleeriva siisteemina on
diguskorral vdime genereerida ise liinga kohale sobiv lahendus, sest sonade
iiksiktdhenduste summa on suurem kui iga sona tdhendus ja aktiivseks muutub
kogu oiguslik kood. Sama tulemuseni on joutud ka vairtusjurisprudentsis, mis
peab voimalikuks liinkade iiletamist teatud siisteemi osade — nimelt tihiskonna
vaartusi kandvate aluspShimotete — kaudu.

5.2.1. Oiguse direktiivsus llinga kui nullmérgi suhtes

Kui analiiiisida seda, kuidas 6igusliinga kohale puuduv norm konstrueeritakse,
siis néhtub, et digusliinga iiletamisel avaldub direktiivsus. Olemasolev digus, aga
ka oigusvilised mérgid defineerivad liinga. Artiklis II leidsin, et oiguslik
tdlgendamine on astmeline margiprotsess, milles tekivad suhted normide ja
liinkade kui diguskorra osade vahele, aga ka nende suhted digusviliste asjaolude
kui mirkidega. Need suhted avastatud liinga ja olemasoleva digusnormi puhul
muude elementidega on samasugused.

Tolgendamine kui astmeline mérgiprotsess jaguneb intra-, inter- ja supra-
normatiivseks semioosiks. Intranormatiivse semioosi tasemel analiiiisitakse tihe
normi sdonade vastastikmoju. Liingal intranormatiivne semioos puudub ja seda
kompenseerivad inter- ja supranormatiivne semioos, ikoonilise, indeksiaalse voi
siimboolse mirgi**® abil. Need kolm mirgi pdhitiiiipi on tuntuim osa Peirce’i
mirgiteooriast. Oigusele rakendatuna annavad nad tulemuse, mis on digusteooria
jaoks tuttav: liinga {iletamine on vdimalik analoogiaga (ikooniline mérgisuhe),
seaduse eesmirgi ja teleoloogilise reduktsiooni abil (indeksiaalne méargisuhe) ja
Oiguse ildprintsiipide ja pohidiguste abil liinga iiletamine (stimboolne margi-
suhe).

Lahemalt on artiklis II selgitatud, et mérk on ikooniline, kui selle modelleeri-
mise protsess sisaldab mingit simulatsiooni vormi. Ikoon on mérk, mis asendab
oma referenti mingil viisil.**' Oiguses nimetatakse seda asendamise viisi
analoogiaks. Kohtupraktikas tuginetakse digusteooriale, mille kohaselt ndutakse
analoogia rakendamiseks, et reguleerimata digussuhte diguslikult olulised oma-
dused peavad langema kokku reguleeritud digussuhte diguslikult oluliste oma-

1 Ibid, 1k 29.

% On olemas kolme tiiiipi mérke. Esiteks sarnasus ehk ikoonid, mis edastavad asjade mdtet
neid lihtsalt imiteerides. Teiseks on olemas indikatsioonid, indeksid (ka indices ingl k), mis
nditavad midagi millegi kohta olles nendega fiiiisiliselt seotud. /---/ Kolmandaks on olemas
stimbolid voi iildised mérgid, mis on seotud oma tihendusega nende kasutuse kaudu.
(Peirce, The essential Peirce 1998, 1k 5 § 3.)

1 Sebeok, Danesi 2000, 1k 24.
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dus‘[ega.422 Niisiis, semiootikas ikooniliseks méargiks nimetatud suhet, mis on
oma olemuselt sarnasuse alusel toimiv asendussuhe, on digusteaduses liinga
iiletamiseks kasutusel.

Indeksiaalsusega on tegu siis, kui mérk osutab referendile ajas, ruumis voi
suhtes mingi teise referendiga.*” Ka avastatud digusliink seostub millelegi ajas
ja ruumis. Kiillalt tiitipiline on olukord, kui digusliink seostub mone pdhidigu-
sega, mis peaks olema kaitstud, ent ei ole seda. Liink vdib seostuda ka néiteks
seaduse (algse) eesmérgiga voi mdne digusprintsiibiga, mida tuleks tdita. Kohus
osutab sel juhul eesmaérgile, mida regulatsioon peaks tditma, ning leiab liinga
iiletamiseks mdddu ajas, ruumis voi suhtes mingi teise referendiga. Otsustus, et
mujal avaldatud modt on relevantne ka kéesoleval juhul, on indeksiaalse mérgi-
suhte tulemus.

Kolmas vdimalus on liinga iletamiseks siimbolilise margisuhte abil. Mark on
stimboolne siis, kui margiprotsess, mida selle loomiseks kasutatakse, on maératud
kultuurilistest ja ajaloolistest faktoritest.*** Enamasti on selles olukorras tegemist
korgemate kohtute poolt lahendatud tuntud kaasustega, milles on digust edasi
arendatud ja mis on olulised iihiskonna diglustunde seisukohalt. Oigusliinga
taitmisel iihiskonnast toodud véértustega, on tegemist siimboolse margisuhtega.

Seega, ilma et seda oleks seni seostatud semiootikaga, peegeldub digus-
praktikast, et liingale tihenduse iilekandel on kasutusel koik kolm maérgisuhte
tiilipi.

5.2.2. Oigusliinga kui nullmérgi binaarsus

Oigusliinga kui nullmirgi binaarse struktuuri moodustavad diguskorrast puuduv
ja selles olemasolev osa s.t liinka timbritsevad normid diguskorra tervikus. See-
tottu, nii nagu artiklis IV leidsin, saab ridkida ka digusliinga iiletamise binaarsest
struktuurist: liinka sisaldav Gigustekst on samal ajal eneseleviitav ja vilisele-
viitav. Liinga {letamisel kui tdlgendusprotsessil médratletakse need viited.
Eneseleviitelisus tidhendab siingi nagu Oigusmdistetegi tdlgendamisel mérgi
viidet diguse tervikseostele st liinka timbritseva normistiku vihjed liinga sisus-
tamisvéimalustele moodustavad diguse eneseviite. Vilisviitelisus on aga viide
digusvilisele materjalile.*”® Midratlemata digusmdiste sisustamise ja liinga
iiletamise erinevuseks Oigusteoorias on peetud seda, et midratlemata oigus-
moiste on seadusandja loodud teadlikult paindlikuks, samal ajal kui liink ei ole

#2 Riigikohtu halduskolleegiumi 08.09.2008. a méirus 3-3-1-38-08, p. 16. Veel on kirjan-
duses vilja pakutud, et analoogia kohaldamise eeldused on: 1) digusliinga olemasolu 2) ana-
loogse digusnormi olemasolu 3) kaasuste sarnasus ja ratio identsus 4) puudub seadusandja
tahe analoogia mittekohaldamiseks. (Tella 2014, 1k 135)

43 Sebeok, Danesi 2000, Ik 25-26.

“* Ibid.

% Voiks eeldada, et digusliingal eneseleviitav element puudub — on see ju defineeritud diguse
plaanivastase puudulikkusena, seega peaks eneseleviide tdhendama viidet puuduolevale. Ent
eneseviide diguse tervikseostele on siiski olemas.
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teadvustatud ega eesmirgipirane.*” Sellega tuleb ndustuda. Samas ei muuda
see erinevus siiski liinga iiletamise semiootilist struktuuri mairatlemata digus-
moiste tolgendamise semiootilisest struktuurist erinevaks. Liinka iiletades
lahtub tolgendaja olemasolevast digusest ja tolgendamisse kaasatakse digus kui
tervik ja selle kaudu kaitstakse samuti siisteemi eesmargiparasuse sdilimist.

Semiootiliselt selgitades on nullmirgi tdlgend ehk normihiipotees (vt
joonis 1) oma olemuselt uue normi kvaliteediga. Oiguse tdlgendaja, kes on
sattunud digusliinga peale, piitiab nimelt konstrueerida normihiipoteesi, mis
vastaks kdigile digusnormile esitatavatele nduetele, oleks olemasoleva digusega
sidus, kooskolas diguse iildpdhimdtetega ja liinka timbritseva digusega ning
iihtlasi lahendaks vaidluse, luues digusi voi kohustusi. Tolgendaja ei ole seotud
mitte iiksnes seadusteksti, vaid kogu digusega.*’ Liinga iiletamise eesmérk on mh
muuta digus sidusamaks, et sama digusselgusetu olukord enam ei korduks. Seega
saame radkida digusliinga iiletamisel eneseleviitest (kui viitest diguskorrale ja
diguskorrapérasele).

Samal ajal on olemas digusliinga vélisviide iihiskonnast périt uuele informat-
sioonile (nt vdartustele). Liinga iiletamisel on digusvélised asjaolud seda tdhtsa-
mad, et digussisene informatsioon on puudulik ja seda puudujdéki tuleb kompen-
seerida.

5.3. Uurimistulemused integreerituna digusteaduse meetodidpetusse

5.3.1. Direktiivsus 8igusteoorias

Nagu eespool mérgitud, ei ole digusnorm kui mérk oma tolgendiga mitte ekvi-
valentsussuhtes, vaid direktiivses suhtes, sisaldades juhist oma tdhenduse deko-
deerimiseks. Seega digusnormi tekst ei ole mitte oma tdlgendi siinoniiiimiks,
vaid suuniseks, mille alusel tdlgend dekodeeritakse. Tekstil on omadus oma
stivastruktuuride kaudu méératleda ise oma enese- ja vilisviide. See digusnormi
semiootiline omadus aitab vastata digusteoorias ilihele kdige fundamentaalse-
male tekstilise tolgendamise kiisimusele, nimelt, kui suures osas on tidhendus
madratud lugeja arusaamaga ning kui suures ulatuses seadusandja tahtega?**®
Eco teoorias rohutatud tekstuaalne koostod mudellugeja ja autori vahel, mis
rajaneb tdlgendamise maksimaalse ldheduse printsiibil ja seadusandja kohus-
tusel teksti sisse kirjutada strateegia normi tdlgendamiseks, 1dheb hésti kokku
Greeni seisukohaga, kes radgib koostdo printsiibist ja relevantsuse maksiimist,
mis on baasiks, kuidas me tajume teksti koherentsust.*” Télgendamise tulemus
ei tohi olla ettearvamatu ja peab olema kontrollitav. Nouab ju efektiivse digus-
kaitse pohimdte, et médratlemata digusmoisted alluksid tdiemahulisele kohtu-
likule kontrollile. Vastupidi v3ib olla iiksnes siis, kui haldusele on jaetud selge-

426 Rghl, Rohl 2008, 1k 633.
*7 Zippelius 2012, 1k 54.

28 Greenwalt 2002, 1k 275.
42 Greenwalt 2010, 1k 36.
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sonaliselt kaalutlusruum.”’ Seega Eco semiootilise teooria raames leidsin, et ei
saa prevaleerida lugeja arusaam, vaid pigem tekstist véljaloetav seadusandja tahe,
mis on paremini kooskdlas diguse tdlgendamisele esitatava peamise, Oigus-
kindluse ndudega. Oigusliku tdlgendamise juures hinnatakse jarjepidevust,®’
mida aitab tagada Eco tekstikeskne tdlgendamine.

Nii evolutsionalistid kui originalistid keelduvad selliste kunstiteksti tdlgen-
damise teooriate rakendamisest digusele, mis voimaldavad arvesse votta iga
iiksiku lugeja subjektiivseid reaktsioone, st mis {itlevad, et teksti tdhenduse
maérab tdielikult vastuvotja. Sarnase kriitika osaliseks said ka saksa herme-
neutikud.*** Eco teooria selliste hulka ei kuulu. Eco eeldab, et teksti tdlgendaja
peab toimima mudellugejana. Sama eeldus on esitatud ka digusteoorias. Green-
walt kirjutab, et olukorras, kus kohtuotsus on riikliku sunnijou véljendus ja see
loob tdhendust ka tuleviku kaasuste jaoks, peab kohtunik kaaluma, kas tema
tdlgendus on talle ainuomane voi mojutaksid need asjaolud, mis mojutasid teda,
ka teisi kohtunikke. Kohtuniku eesmirgiks on tdhendus, mille leiaksid samades
oludes ka teised kohtunikud.”* Seega vdib delda, et digusteoorias esitatud ndude,
et Oigusteksti lugeja, kohtunik, toimiks mudelkohtunikuna ja konstrueeriks
parima normatiivse lugemise,* esitab Eco mudellugejale.

Tegelase, keda Eco nimetab mudellugejaks, on konstrueerinud nii kohtu-
praktika kui ka seadusandlus. Niiteks Riigikohtu pdhiseaduslikkuse jarelevalve
kolleegiumi praktikas nimetatakse teda normi adressaadiks, kes on kujuteldav
keskmiste voimetega isik.*> Mudellugeja leiame ka kehtivast digusest, kus teda
nimetatakse ,moistlikuks isikuks®“. Tsiviilseadustiku {ildosa seaduse
(TsUS™®) § 75 Ig 1 jargi tuleb juhul, kui tahteavalduse saaja tahteavalduse tegija
tegelikku tahet ei teadnud ega pidanudki teadma, tahteavaldust tdlgendada nii,
nagu tahteavalduse saajaga sarnane mdistlik isik seda samadel asjaoludel
mdistma pidi.*’ Selline mudellugeja on Eco jirgi teksti sisse kirjutatud ja

430 Rolfs, Giesen, Kreikebohm, Udsching 2018, ddrenr 13.

#1 Raz 2009, 1k 232. Raz nimetab veel autoriteeti, diguslikku arengut ja vordsust, mida
oiguslik tdlgendamine peab teenima.

#21970. aastatel kandus saksa diguskirjandusse eelmdistmise (Vorverstindnis, Heideggeri
terminoloogias Vor-Urteil) problemaatika (Vt nt autoreid Hassemer, Kaufmann, Gallas,
Esser, Englisch). Sellega kaasnes ka odigusteadlaste kriitika: kuivord diguslik motlemine
peab rajanema korratavuse printsiibil ja olema ratsionaalselt pShjendatud, siis tehti herme-
neutikale just nende omaduste puudumise tottu etteheiteid. Kuna selline késitlusviis viib
subjektiivse tdlgendamistulemuseni, kannatab oOiguskindlus. Seetdttu jéeti OSigusherme-
neutika korvale. Krawietz pakub vilja uue analiiiitilise hermeneutika. (vt 1dhemalt Krawietz
2008, Juristische Hermeneutik).

** Greenwalt 2002, 1k 277.

“* Ibid., 1k 280.

35 Riigikohtu pdhiseaduslikkuse jirelevalve kolleegiumi 15.12.2005.a otsus asjas
nr 3-4-1-16-05, p. 23.

6 vastu voetud 27.03.2002. RT 1 2002, 35, 216, jdustumine 01.07.2002. Internetis:
https://www.riigiteataja.ee/akt/120042017021 (05.06.2017).

#7 Vastu vdetud 27.03.2002, jdustumine 01.07.2002. Internetis:
https://www.riigiteataja.ee/akt/120042017021 (08.01.2018).
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kohtupraktikast tulenevalt tuleb seaduse tolgendamisel ldhtuda just sellise kuju-
teldava isiku positsioonilt. Greenwalti jérgi seisab kohtunik koige raskemate
takistustega silmitsi just konstrueerides relevantset lugejat.**®

Eco teooria voimaldab uurida seda, mida tekst ise ilmsiks toob ja mida tekst
tegelikult sisaldab. Sama kiisimus huvitab ka digusteadlasi, pohjustades mh eri-
meelsusi. Silmas tuleb pidada, et diguse tdlgendaja jaoks ei ole keeruline kiisi-
mus mitte: ,,Mida need sonad tdhendavad?*, vaid laiem: ,Millise reegli see
digusnorm loob? Kuidas see paigutub diguskorra tervikusse, corpus juris’esse?*
Seda laadi kiisimuste eelduseks on, et on olemas teatud digussiisteem ja nende
vastus soltub ka teistest olemasolevatest digusreeglitest. Keel on muidugi sisend
protsessi, ent tdlgendamise uurimise algus ja ots on siiski digus. Naiteks Baude
ja Sachs arvavad, et diguses on juba eelnevalt olemas reeglid, mis méaéravad
kirjutatud digusnormi igusliku m&ju.**® Nad nimetavad seda nn tiiendavat
ressurssi Oiguse tolgendamisel Oiguslikuks standardiks ehk Oiguse siseseks
instruktsiooniks, mis on normatiivselt tundlik diguskorra lahutamatu osa.**’ Qigus
taidab nende autorite késitluses liingad, mille muidu tiidaks tdlgendaja eelistus.**!
Baude ja Sachs ei rahuldu seisukohaga, nagu ei oleks olemas diget diguslikku
tolgendust ja et ldheneda tuleks alati kaasus-kaasuse kaupa. Nad arvavad, et
vaatamata tdhenduste mitmekesisusele, litleb oiguslik standard meile, kuidas
digustekst méidrab diguse sisu.**

Ka Greenbergi jargi muudab oOigusliku tdlgendamise meetodi korrektseks
asjaolu, et see identifitseerib diguse sisu tipselt.*” Greenbergi viitel sdltub
Oigusnormi tdhendus fundamentaalsel tasandil sellest, millist tdlgendamisteooriat
tolgendaja eelistab (nt tekstualismi voi intentsionalismi), ning omakorda veel ka
sellest, millised on Oigusstandardid, mis mééravad, kuidas diguspraktikas {ildi-
selt tuleks diguse sisuni jouda. Nii Baude ja Sachsi kui ka Greenbergi jargi saame
rddkida Oiguse tolgendamise kirjutamata digusest, mis hdlmab tdlgendamis-
kaanoneid, teiste kohtute antud tdolgendusi ning diguse iildkiisimusi, nagu nt
millised praktikad ja materjalid on asjakohased digusallikad?*** Niisiis, nahtub,
et need autorid ldhtuvad eeldusest, et digus sisaldab teatud standardit, mis on
diguskorras kui tervikus vaikimisi olemas ja iihtlasi ka kindlakstehtav. Oigus-
normi semiootilises mudelis avaldub see standard direktiivsusena, mida Eco
sonastuses saaks nimetada ka teksti vOimeks oma lugejat koolitada, miirata
oma lugeja kompetentsus.

Kokkuvottes leian, et Eco poolt esile tdstetud tekstisisesed suunised nagu
diguse kontrollitud sdnavara, normi siistemaatika ning ideoloogiline kodeeritus,
leiavad vastukaja ka digusteoorias, milles rahuldav tolgendus ei piirdu iiksnes

“% Greenwalt 2002, 1k 287.

* Baude, Sachs 2017, Ik 1083.

“0 Ibid., Tk 1084.

“ Ibid., 1k 1097.

#2° Greenberg 2017, 1k 109.

3 Ibid., 1k 106. Greenbergi jirgi on diguslik standard on iiksnes osa sellest, mille jargi
oOiguse sisu médratleda (Greenberg 2017, 1k 112).

“ Ibid., 1k 120.
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lingvistilise selgusega, vaid ankurdab ennast diguse kui terviku kiilge. Rahul-
dava tdlgenduse eeldus on ladhtudes teksti direktiivsest omadusest maératleda
selles sisalduvad instruktsioonid maksimaalse l&heduse printsiibil.

Sarnaselt tekstiga saab Gigusliinka uurida aspektist, mida liink ise ilmsiks
toob ja mida ta sisaldab. Kogu diguskord muutub instruktsiooniks liinga iileta-
misel. Oigusliinga iiletamine on direktiivne, nagu eel viidatud, kolme erineva
mirgisuhte kaudu, milleks on ikoonilisus, indeksiaalsus ja siimboolsus. Oigu-
sele rakendatuna annavad nad tulemuse, mis on digusteooria jaoks tuttav: liinga
iiletamine on vdimalik analoogiaga (ikooniline mérgisuhe), seaduse eesmérgi
abil (indeksiaalne méargisuhe) ja diguse iildprintsiipide ja pohidiguste abil liinga
iiletamine (siimboolne mairgisuhe). Seega, ilma et seda oleks seni seostatud
semiootikaga, peegeldub diguspraktikast, et kasutusel on kodik kolm méirgisuhte
tiitipi.

Artiklis II on ndidatud seaduspédra: mida suurem on digusliink, seda kaugemal
digusliingast, asub referent, mida kasutatakse liinga iiletamiseks (stimboolsus
supranormatiivselt tasandilt). Viikesema liinga saab {iletada ldhedalasuvate
normide abiga (internormatiivne tasand) ja iiksnes lingvistilise liinga saab {ile-
tada konkreetse normi sdonade abil. Seega on olemas semiootiline mehhanism,
direktiivsus, mis kannab tdhenduse digusnormidelt digusliingale kolme mérgi-
suhte abil, kusjuures digusteoorias on need mérgisuhted kasutusel semiootilisi
seoseid teadvustamata.

Oigusliinkade iiletamise probleem on Common Law maades mirkimis-
vadrselt tagasihoidlikumal kohal, kuivord see iiletatakse digust edasiarendava
kohtunikudigusega.*® Seevastu on Mandri-Euroopas, nt Saksa digusteoorias
vilja tootatud pohjalikud tehnikad liinkade iiletamiseks nagu analoogia, kit-
sendav tdlgendamine, ekstensiooni ehk laiendav tdlgendamine ja teleoloogiline
reduktsioon™® (argumentum e contrario, argumentum a fortiori, argumentum
ad minus). Oiguskirjanduses aga kinnitatakse, et need on iiksnes tehnikad ja
tegelikkuses on otsustavad liingast johtuvad viirtused.*’ Vogenauer toob vilja,
et kohus kontrollib viga harva koolidpetuse péraselt, kas seadusandluses on
avatud voi peidetud Oigusliink, kas tuleks pigem rakendada analoogiat voi
reduktsiooni. Kui kohtud digust edasi arendama asuvad, otsivad nad harilikult
pidepunkte asjassepuutuvast seadusest, mille kaudu jouda reduktsiooni ja
ekstensiooni abil viljaspool seaduse keelelist teksti seisva tulemuseni.**® Kohtu
otsing digusesiseste ja -véliste pidepunktide jiargi on aga oma olemuselt

3 Mancuso 2014, 1k 183.

446 pawlovski 1999, 1k 217, ddrenr 486. Analoogiat kasutab ka Euroopa Kohus, et {ihenduse
oOigust iihetaoliselt rakendada. Euroopa Kohtu praktikat peetakse liikmesriikide meetodidpetuse
traditsioonidega kooskdlaliseks. Kohus ei tohi asuda parlamendi asemel digust looma, vaid on
piiratud normi sdnastusega ja vaib iiksnes ,.tdita seadusandja poolt antud seadusformulari®, s.t
konkretiseerida, mida norm tdhendab, arvestades seadusandlikku ,,plaani“. (Miiller, Chris-
tensen 2003, 1k 69).

*“7 Rohl, Rohl 2008, 1k 633.

e Vogenauer 2001, 1k 49.
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ikoonilise, indeksiaalse v0i siimboolse mairgiprotsessi rakendamine, mille
kiigus piistitada normihiipotees.

Kuivord linkade tditmine on olemuselt semiootiline, peab iga kohtunik
semiootilist tdlgendust oma igapdevatdos praktiseerima. Need jareldused nii-
tavad, et enam kui liinkade iiletamise tehnikad, on kohtupraktikas digusliinkade
iiletamise aluseks ikooniline, indeksiaalne ja siimboolne mérgisuhe. Kokku-
vottes, digusteaduse meetodidpetuses on dra tuntud semiootilised mehhanismid,
mille kaudu 6igus puuduolevale normile tdhenduse konstrueerib, ilma, et neid
mehhanisme oleks teaduslikult seletatud.

5.3.2. Binaarsus digusteoorias

Oigussemiootiline uurimus vdimaldab jireldada, et nii méidratlemata digusmdistet
kui ka oigusliinka iseloomustavad kaks omadust, direktiivsus ja binaarsus, mis
maidravad ka nende télgendamist. Milline on selle jarelduse mojuulatus digus-
teaduses?

Esiteks, méiratlemata digusmdistete alasest kohtupraktikast peegeldub margi
binaarsus. Oigusnormi eneseleviitavat ja viliseleviitavat elementi eristatakse nii
Mandri-Euroopa kui ka Common Law kohtupraktikas. Néiteks olgu siinkohal
toodud Riigikohtu, Euroopa Kohtu ja Ameerika Uhendriikide Ulemkohtu
praktika.

Riigikohtu praktika**® jirgi saab méiratlemata digusmdistete sisustamisel
lahtuda loomuliku keele tdhendusest siis, kui seadusest ei tule eritihendust.
Arvesse tuleb vdtta ka konteksti, milles mdiste esineb, tervet digussiisteemi*”’ ja
seaduse eesmirki. Sama on kirjas ka seadustes: TsUS § 3 jirgi tdlgendatakse
seaduse sétet koos seaduse teiste sdtetega, ldhtudes seaduse sOnastusest, mottest
ja eesmirgist. Seega vastandab kohus digusvélise materjali, mis tuleb {ild-
keelest, digussisese materjaliga, millele on otsest mdju avaldanud seadusandja.

Seda, et Oigusteoorias on mairgi binaarsust tdheldatud, niitab ka digusnormi
tolgendamiskaanonites seadusviliste véairtusmastaapide eraldi véljatoomine (vt ptk
1.1 tolgendusargumentide tabeli punkt 5). Kohus kontrollib seadusviliste
vaartusmastaapide esinemist, mis voivad olla asjas vdga kaalukad, nt: tagajirje-,
mdistuspédrasuse- ja oOigluskaalutlused, oigusharu sisene teleoloogia, tulemuse
ootuspérasus ja praktiline védrtus; voi mingi kindla tdlgendustulemuse kaitsmine
nagu protsessidkonoomia, teatud digusharu funktsionaalsus, diguskindlus, kaugele-
ulatuvad tagajirjed vms. Lisaks sellele kontrollivad kohtud, kas tdlgendustulemus
on ,moistlik”, ,asjakohane* ega ole ,,vastuoluline®, ,iseendaga vastuoluvaba®,
»lmselgelt ebadiglane®, ,,vastuvoetamatu®, ,,vihe selgustloov®, ,,normi kasutuks
muutev*" vms.** Siit nihtub, et kohtusiisteem ise toob tdlgendamisse uusi

9 Riigikohtu pohiseaduslikkuse jirelevalve kolleegiumi 13.06.2005.a otsus asjas
nr 3-4-1-5-05, p 16; Riigikohtu pohiseaduslikkuse jéarelevalve kolleegiumi 26.11.2007. a otsus
asjas nr 3-4-1-18-07, p 29.

9 Riigikohtu halduskolleegiumi 19.04.2017. a otsus asjas nr 3-3-1-1-17, p. 21.

#1 Riigikohtu halduskolleegiumi 26.06.2018. a otsus asjas nr 3-16-579/47, p 9.
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méiiratlemata mdisteid. Oigusemdistmine on mdistepdhine. Mdisted on nagu
verstapostid, mille kiilge digus kinnitub. Mdisted, mis algselt on méératlemata,
muutuvad ideaalis aga lisanduva kohtupraktika kaudu {iha enam mééaratletuks.
Kas mingi tdlgendus on ,moistlik, ei sOltu enam ainuiiksi lahendatavast
kohtuasjast, vaid sellest, mida kohtud eelnevalt on pidanud selleks ,,mdistlikuks®.

Ka Euroopa Kohtu praktikas tuleb mdisteid, mida diguses ei ole defi-
neeritud, kasutada nende tavatdhenduses, arvestades esinemiskonteksti ja regu-
latsiooni eesmirki.*® Vordluseks, Common Law maades tekib sama kiisimus
tekstilise tdlgendamise (statutory interpretation) kohta. Seal kasutatakse lihtsa
tdhenduse reeglit (the plain meaning rule, literal rule — ingl.k). Lihtsa tdhenduse
reegli jargi tuleb seaduste tdlgendamisel prima facie eeldada sdnade tava-
tdhendust. SOnu, mida ei kasutata teatud spetsiifilises teaduslikus tdhenduses voi
viisil, tuleb mdista nagu neid mdistetaks iildkeeles. Samuti tuleb erinevates
seadustes sisalduvatele sdnadele anda sama tahendus.** Kui sona véi viljend on
defineeritud Gigusaktis, kas sellessamas, milles sona voi viljend esineb, voi
mones muus, siis kasutatakse definitsiooni, eeldusel, et see on selles kontekstis
kasutatav. Juhul, kui mdiste ei ole digusaktis defineeritud, vaib sellel olla antud
oigusvaldkonnas aktsepteeritud tdhendus voi see voib olla laenatud digusaktist,
milles sellel oli aktsepteeritud tdhendus; voi vaib olla selle tdhendust selgitatud
ja aktsepteeritud kohtupraktikas. Koigil neil juhtudel nimetatakse sdona voi
fraasi tehniliseks terminiks (ferm of art — ingl.k)*>* ehk neil juhtudel prevaleerib
moiste eneseleviitav element. Moisteid, mis ei ole diguskorras defineeritud,
kasutatakse tavatihenduses, mis kontrollitakse iile sdnaraamatust,”® ehk domi-
neerib viliseleviitav element.

Pinge enese- ja vélisviite vahel on illustreeritav kohtupraktika ja digusteoorias
kujundatud teooriate varal. Nii rdhutavad ameerika Gigusteadlased, et sona-
raamatus antud definitsioonid on kontekstivabad ja pole seetdttu voimelised
edasi andma juba iildkeele tdheduse teatud niiansse, tagamaid, rddkimata digus-
keele omadest.*”” Niiteks iitleb Ameerika Ulemkohtu kohtunik Hand, et are-
nenud digusteaduse mérgiks on see, et kindlust ei leita mitte sOGnaraamatust,
vaid et hoitakse meeles, et digusaktidel on alati eesmérk voi iilesanne, mida
saavutada. Tema sOnul sisaldub kindlaim juhis moiste tdhenduse leidmiseks just
seaduse eesmirgis, mida tuleb avastada ,,0savétlikult ja kujutlusvimeliselt.**®
Ulalviidatud Riigikohtu ja Euroopa Kohtu praktika toonitab samamoodi, et
moiste tdhenduse avamisel tuleb arvesse votta nii konteksti, digussiisteemi kui
tervikut kui ka seaduse eesmairki. See néitab, et isegi kui kohtud ei ldhtu tead-
likult digusnormi kui mérgi binaarsuse mudelist, rakendavad nad seda sellegi-

#2 Vogenauer 2001, 1k 44.

3 Case C-336/03 easyCar [2005] ECR 1-1947, p. 21; Case C-549/07 Wallentin-Hermann
[2008] ECR I-11061, p. 17, and Case C-151/09 UGT-FSP [2010] ECR 1-0000, p. 39.

% Schwartz, Rosebrugh 2017, 1k 4; Kim 2009, 1k 2.

45 Kim 2009, 1k 5.

6 1bid., 1k 6.

7 Solan 2010, 1k 54.

48 Kim 2009, 1k 6.
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poolest ja podravad tdhelepanu, et middratlemata Gigusmoistete tdlgendus, milles
pinge enese- ja vilisviite vahel on vilisviite kasuks (vastandina maéiratletud
digusmoistetele, milles domineerib eneseleviide), ei muutuks ainult vélisele-
viitavaks, vaid siilitaks kontekstist ja reguleerimisesemest kinnihoidmise kaudu
ka eneseleviitava elemendi.

Teiseks, digusteoorias on mairgitud, et piir tdlgendamise ja analoogia abil
liinga iiletamise vahel on sujuv ja seda ei saa selgelt tommata.*’ Seda tdsiasja
saab semiootika abil pdhjendada. Nagu eespool mérgitud, on liinga iiletamisel
tdhendusloome printsiibiks binaarsus kui eneseviide oOiguse tervikseostele,
samal ajal kui vélisviide on digusvilisele, iihiskonnast pédrit uuele informat-
sioonile (nt vddrtused). Kuna Giguskord ei ole tdiuslik ja areneb pidevalt, siis ei
ole regulatsiooniliinga ilmnemine diguse kohaldamisel kunagi vélistatud, iitleb
hiljutine Riigikohtu pdhiseaduslikkuse jirelevalve kolleegiumi praktika.*®
Oigusliinga tditmine kannab diguses diinaamika funktsiooni. Kui kohtunik leiab
diguses liinga, peab ta ise aktiveeruma. Riigikohtu vérske praktika jargi tuleb
enne véitmist, et tegu on digusliingaga, ldhtuda asjakohastest tdlgendusvormidest
ja -printsiipidest, nagu nditeks lex posteriori derogat priori, muu hulgas peab
hindama seda, kas on voimalik tolgendus, mis tagaks pohiseaduspédrase tule-
muse. Kui liink siiski esineb, siis Saksa Konstitutsioonikohtu praktika jérgi tuleb
liink kohtuliku kaalutlusdiguse teostamise kéigus tiita praktilise mdistuspéra ja
ithiskonna iildise Giglustunde alusel.*®’ Praktiline mdistuspira ja iihiskonna
iilldine diglustunne kuuluvad molemad Giguse véliseleviitavasse elementi, mis
kaasatakse liinga iiletamisse.

Kolmandaks, binaarsuse kui normi ja liinga omaduse eristamine panustab
Oigusteadusliku tdlgendamisteooria fundamentaalseks kiisimuseks nimetatud
probleemi, kas tdhendus on fikseeritud akti joustumisega vdi see areneb ajas.
Artiklis 1T leidsin, et keel loob vahevariandi kahe dirmuse vahele. Uks ddrmus —
evolutsionalism iitleb, et kuivord seadused on osa komplekssest digussiisteemist
ja nende tdhendus muutub sarnaselt digussiisteemiga, siis tuleb ldhtuda rakenda-
mise aja tdhendusest. Seevastu originalistlikus késitluses tuleb ldhtuda teksti
algsest tdhendusest ja digusakti tuleb kohaldada vastavalt sellele; seadusi peaks
muutma seadusandja, mitte kohtud. Greenwalt osundab, et 16he nende kahe
aarmuse vahel ei ole siiski nii suur, kui paistab. Seda peamiselt kolmel pdhjusel:
esiteks on seaduses kasutatud palju avatud ehk méiratlemata digusmdisteid;
teiseks keel on olemuselt paindlik, abstraktne; kolmandaks on diguse rakenda-
jatel sageli kaalutlusdigus.* Seega eneseleviitavas osas on keel pigem fikseeri-
tud algse sOnastusega, ent véliseleviitavas osas on olemas evolutsioonilisus. Nii
sisaldab iga Gigusnorm korraga potentsiaali nii originalistlikuks kui ka evolut-
siooniliseks tdlgendamiseks.

% Horn 2016, p 187.

0" Riigikohtu pdhiseaduslikkuse jarelevalve kolleegiumi 10.04.2018. a midrus 5-17-42/9.
! Saksa Konstitutsioonikohtu otsus 16.06.1959 — BVerfGE 9, 338 (394).

2 Greenwalt 2002, Ik 275.
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Keskseks seaduse tdhenduse uurimisel on peetud ka kiisimust, kui suur
osakaal anda seaduse eesmirgile, kdrvutades teatud sitte sdnastust spetsiifiliste
kavatsustega.’®® Seaduse eesmirk on diguskorra sisene element (eneseviide) ja
see on pingeseisundis Oigusviliste elementidega, mis samuti iiritavad normi
tdhendusvilja tungida. Kiillalt tdendoliselt avaldub suur osa normi direktiiv-
susest just seostumises oma eesmargiga. Samas on Saksa diguskirjanduses asutud
seisukohale, et tdnapdeval prevaleerib kontekstile orienteeritud ehk ndrgem
tdhendusteooria, milles tdlgendamine soltub tdlgendusse haaratavatest konteks-
tuaalsetest (digusvilisest) faktoritest.***

Jéreldub, et mérgi struktuur pohjendab oGigusteaduslike diskussioonide alg-
pohjust: kui tunneme maérgi struktuuri, siis saame aru, miks tildse kiisimus {ild-
ja erialakeele konkurentsist nagu ka originalistliku vs evolutsioonilise tdlgenduse
konkurentsist tekib. Oigussemiootika selgitab, et binaarsus mérgi omadusena on
mitmete digusteaduslike kiisimuste tekkepohjus.

Kokkuvote

Oigusteaduse meetodidpetuse iilesandeks on luua selliseid kisitlusi, mis iihelt
poolt pakuvad enesereflektsiooni ja teiselt poolt omavad rakenduslikku vééartust.
Oma doktoritdo ehitasin iiles nendest ootustest ldhtuvalt.

Teoreetiline alus semiootika ja digusteaduse moisteaparatuuri seostamiseks
maidratlemata digusmoistete tdlgendamise ja Gigusliinkade liletamise teemal seni
puudus ja selle loomisel valisin baasteooriateks Eco, Sebeoki, Danesi ja Lotmani
semiootilised késitlused. Uurisin digusnormi ja odigusliinga struktuuri semiooti-
liselt: markidena maérgisiisteemis. Selline ldhenemine erineb pdhimdtteliselt oma
kiisimuseasetuselt, mis on kasutusel digusteoorias. Oigusteoorias kiisitakse
traditsiooniliselt, milliseid tolgendamise kaanoneid peab tdolgendaja arvesse
vOtma, et selgitada vilja normi tdhendus. Siinloodud digussemiootilises uuri-
muses seevastu kiisisin, millised on need 6igusteksti omadused, mis méidravad
teksti tihenduse tdlgendaja jaoks. Seega on digussemiootilises vaates uurimis-
kiisimuse kese pooratud tolgendamismeetodilt tdlgendamisesemele. Uurimis-
objektiks on tekst ja selle struktuur. Teksti struktuuri tundmine aitab mh pdhjen-
dada odigusteaduses valitud digusteksti tdlgendusmeetodite voi liinga iiletamise
meetodite sobivust. Kaheks keskseks minu poolt vilja pakutud mérgi oma-
duseks molema uurimisobjekti puhul on direktiivsus ja binaarsus.

Peirce’i semiootikast ldhtuv késitlus (isedranis U. Eco perspektiiv sellele)
vOimaldab rohutada tekstitruudust ehk diguskindluse pohimotte teostumist, mis
tugineb sellele, et iga mérgi (diguses digusnormi vai liinga) strukturaalne omadus
on olla direktiivne. Samal ajal vdimaldab Lotmanist 1dhtuv késitlus réhutada
digussisese ja digusvilise informatsiooni pidevat pigeseisundit, mérgi binaarsust,
mis sellesama diguskindluse pdhimdtte jargimise proovile paneb. Tanu Lotmani

“ Ibid., 1k 288.
** Engberg 2002, 1k 377, 384.
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kisitlusele on selge, et diguskeele ning iildkeele vahel kéib pidev tsirkulatsioon,
mis sunnib digust oma tdhenduslikult sisult pidevalt uuenema. Seega Peirce’ist
lahtuvate kasituste kdrvale Lotmani kultuurisemiootika toomine annab vdimaluse
seletada ihe miindi molemat kiilge.

Nii kohtupraktika kui ka digusteooria on samad seaduspérasused avastanud,
mis ndhtub kohtutes kasutusel olevast retoorikast. Samas ei ole digusteoorias
neid seaduspédrasusi sdnastatud ega nididatud seda, et digusnormi tdlgendamise
ja digusliinga {iletamise semiootiline struktuur on olemuselt sarnane. Jéreldused,
mis diguse tdlgendamise kohta teha saab, on:

1. Normi ja liinga tdlgendamise semiootilise struktuuri sarnasus ilmneb koige
selgemalt médratlemata digusmdistete niitel. Iga tekst, sh digusnorm on direk-
tiivne oma siivastruktuuride tottu. Oigusnorm méiirab oma siivastruktuuride
kaudu, milliste asjaolude kaudu tekib tdhendus, mis oleks kdige ldhedasem
autori kavatsusele (tekst tahab jd&da algseks). Direktiivsus tagab teksti
staatika ja on digustuseks originalistlikele késitlustele, et tdlgendamine peaks
lahtuma teksti algtdhendusest.

2. Sidusa modelleeriva siisteemina on oOiguskorral vdime genereerida liinga
kohale sobiv lahendus, sest sonade iiksiktdhenduste summa on suurem kui
iga sona tdhendus ja aktiivseks muutub kogu diguslik kood.

3. Oigussisese ja -vilise pinge, binaarsus, on niihtav méiiratlemata digusmdistete
tolgendamisel nii Eesti kui ka Euroopa kohtupraktikas, mis kinnitab, et tuleb
arvestada mdlemat poolt: enese- ja vilisviidet. Uldkeel, millest digustekst
koosneb, muudab diguse sisu ning osundab samas muutunud tihiskondlikele
oludele. Seega, isegi kui normi sOnastusele ei ole midagi ette heita, tuleb
digusnormi keelelisusest ning vilisviitelisusest see, et tdlgendamisvajadus on
alati olemas. Selle kaudu, et iga mdiste diguses périneb tavakeelest ja on
tolgitav tagasi tavakeeleks, piisib Oigus oma iihiskonnaga koherentne ja
diinaamiline.

Arvestades, et nii midratlemata Oigusmoisted kui ka Oigusliingad on Giguse
paratamatu osa koigis digussiisteemides, voiksid siinesitatud jareldused pakkuda
ainest digusteoreetilisteks diskussioonideks nii Mandri-Euroopa kui ka Common
Law odiguskultuuris, varustada praktikuid teadmistega Oiguse semiootilisest
struktuurist ja moodustada aluse uutele interdistsiplinaarsetele uurimustele.
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