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Abstract

This thesis analysed offered protections to transgender persons on the EU primary, secondary
and CJEU case-law level, and in the dimension of the national law of the EU Member States.
| propose a departure from the deterministic and sex-essentialist view of the law, instead
formulating based on existential philosophy a new theoretical lens — the Right to Change. The
main research questions are thus how and why the EU law and Member States’ law
accommodate the Right to Change of transgender persons through extending protections based
on transition, gender expression/identity. The critical review of relevant legislation was
performed, while Member States’ laws were analysed based on 22 indicators acquired through
Trans Rights Map 2023 compiled by Transgender Europe as a proxy. The results indicate that
the shift of theoretical lens uncovers inherent weakness in the EU law and the CJEU case-law,
as its approach is relatively disjointed, offering only partial coverage through sex as a protected
ground. Member States at large do fulfil minimal requirements, yet their view of transgender
experiences remains heavily medicalised and, due to lack of a unified signal from the EU,

voluntary extension beyond the primary need is relatively uncommon.
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1. Introduction

., To turn a man into a woman and
a woman into a man are yours, Inanna. “

Hymn to Goddess Inanna, 2285 — 2250 BC
As long as humankind had lived in complex societies, there were people who wished to affirm
their gender by changing their sex. Leucippus, Caenis, Iphis — Ancient Greek myths did not
shy away from stories where people underwent such changes and, especially in the case of
Iphis, found long-awaited happiness, as was described in Ovid’s Metamorphoses. However,
Ancient Greeks were far from social avant-gardists — Ancient world communities were not
only aware, but integrated people with various gender identities in their societies (Campanile,
etal., 2017). Around 3000 BC, priests of the Sumerian goddess Inanna, the gala, often adopted

female names and rites, such as lamentations, while being male!. Moreover, a devotional hymn

to the goddess written by High Priestess Enheduanna (2285 — 2250 BC) describes the goddess
power to change a man into a woman and vice versa?. In Ancient India, not only were
transgender characters present in the foundational religious texts such as Ramayana and
Mahabharata, but they acted as royal guards, a high-ranking social position, centuries later
during the Mughal era (1504-1719) (Faruqui, 2012).

Transgender, non-binary or third-gender individuals, as well as their communities, are no
strangers to various societies: the hijra (Southeast Asia)3, sworn virgins (the Balkans)*, and

kathoey (Thailand),> to name a few, indicate that a complex relation between gender and sex is
no quirk of Mesopotamian priests such as gala, but an intricate, innate part of human nature.
Despite a certain degree of moral panic and transgender alarmism in the West in recent years
(Mestre i Mestre, 2022) (Pepin-Neff & Cohen, 2021) (Slothouber, 2020), the history of

transgender and non-binary people predates most of the Abrahamic religions of today.

1 For a comprehensive overview see: (Hartmann, 1960), (Cohen, 1974), (Murray & Roscoe, 1997), (Bachvarova,
2008).

2 The Hymn to Goddess Inanna is devotionalwork written by Entu or the High Priestess named Enheduanna (2285
— 2250 BC) (Binkley, 2004) (Mark, 2022). Inanna was worshiped in Ancient Mesopotamia as one of the main
gods, laterunderthe name of Ishtarshe was venerated amongthe Akkadians, Babylonians,and Assyrians (Collins,
1994).

8 Hijra (Hindi: %\_ﬂ@) are eunuchs, intersex and/ or transgender people who are recognised asthe third gender
on Indian Subcontinent, which consists of Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan,and Sri Lanka;
see more: (Brettell & Sargent, 1997), (Reddy, 2003), (Shaw, et al., 2017).

4 Sworn Virgins (Albanian: burrnesha) are women who live as men in Kosovo and Montenegro; see more: (Young,
2000), (Dickerson, 2019)

5 Kathoey or Ladyboys (Thai: azie) are transgender women and/ or effeminate gay community of Thailand; see
more: (Jackson, 1989), (Aldous & Sereemongkonpol, 2008), (Ojanen, 2009).



Although little researched — certainly less than it rightfully deserves —the story of transgender,
non-binary, third-gender people is vibrant and antediluvian. Yet, unfortunately, their treatment
in Modern societies, even in Western countries, is often less than desirable. Transgender people
are at a significantly higher risk of experiencing aggression and assault (Stotzer, 2009),
including sexual violence (Ussher, et al., 2022). Mistreatment can range from physical and
emotional abuse (Weir & Piquette, 2018) to offline and online bullying (Chakravarthi, et al.,

2021), as well as social stigmatisation and discrimination (McKay, et al., 2017).

The situation is not remarkably better in the European Union (further EU). According to the
Fundamental Rights Agency’s 2019 survey of the EU, 35% of transgender people felt
discriminated against while searching for employment (compared to 4% - 9% of gay, lesbian,
and bisexual persons), while 36% felt actively discriminated while at work (Fundamental
Rights Agency, 2019). Eurobarometer 2019 survey Discrimination in the EU highlights a
similar trend in other areas of life: 46% of respondents would not be comfortable with an
intersex person being elected to the highest political position of their respective countries; 57%
of respondents would not be comfortable with their child being in a romantic relationship with
a trans person (Eurobarometer, 2019). This poignant situation® was brought into focus by the
European Commission in Union of Equality: LGBTIQ Equality Strategy 2020-2025, where it
was concluded that LGBTIQ+ discrimination is persistent throughout the whole EU. A feeling
of threat may persist if a person chooses to show their sexual orientation, gender identity and

expression, and sex characteristics publicly (EUR-Lex, 2020).

The problem was also recognised on the highest political level. On the 16™ of September 2020,
in the State of the Union address, European Commission President Ursula von der Leyen

mentioned:

“I will not rest when it comes to building a Union of equality. A Union where you can be who
you are and love who you want — without fear of recrimination or discrimination. Because
being yourself is not your ideology. It’s your identity. And no one can ever take it away.”

(European Commission, 2020)

6 At the time of writing this thesis, a transgender Black woman from Jamaica, Sabrina Houston, was brutally
murdered in Tallinn Old Town by local Kirill Lukin (ERR, 2022).
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As such, a curious paradox emerges —on the one hand, transgender community as a whole and
a person’s wish to confirm their gender is far from new. Yet, on the other hand, said group
faces rampant mistreatment and reports high levels of discrimination compared to other
minorities. This indicates that protection offered by legal systems on the EU or national levels
may be insufficient. Moreover, as is stipulated further in this thesis, transgender persons may

require a different kind of approach to their protection by ensuring their Right to Change.

| want to propose a new theoretical lens to approach protection against discrimination, which
is based on the innate and embedded differences of transgender persons compared to other
minority groups. As is stated in the Article 19 of the Treaty on the Functioning of the European
Union’ (further TFEU), the grounds protected from discrimination are: sex, racial or ethnic
origin, religion or belief, disability, age, and sexual orientation. In each of these cases, an
individual seeks to remain as they are —an ethnic minority would like to preserve its language
and culture without the risk of assimilation; a religious minority would like to maintain its rites
and places of worship without the risk of retribution and mistreatment; disabled people would
like to play an active role in society as they are. Yet, in the case of transgender persons who
seek transition from one sex to another, they wish for a change and have that change recognised

and protected by the state authorities.

Applying the cornerstone principle of the Western legal philosophy, Aristotle’s maxim from
the Nicomachean Ethics, like cases must be treated alike (Aristotle, 2014 [340 BC]), it becomes
evident that abovementioned minority groups seek to realise what | propose as the Right to
Remain (to be as they are), while transgender persons seek the Right to Change (to become
who they are) within the framework of anti-discrimination legislation. The right to Remain as
legal action towards preservation can be formulated as laws on cultural autonomy or special
provisions protecting the freedom of faith. Right to Change, on the other hand, is realised
through the support of legal action targeted at — as stipulated by existentialist philosophy — the
actualisation of the authentic Being, such as recognition of sex and name change, availability
of gender-affirmative care, and recognition of the validity of marriage post-transition. The
mechanism of actualisation of the Being, its difference from the conformist existence (i.e.
mauvaise foi), and importance for authentic living is well-formulated by existentialists Martin
Heidegger in Being and Time (2008 [1927]), Jean-Paul Sartre in Being and Nothingness (1991

" The Treaty on the Functioning of the European Union, TFEU (EUR-Lex, 2012h).
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[1943]), and especially Simone de Beauvoir in Ethics of Ambiguity (2018 [1947]) — their
philosophical contributions are a founding block of my conceptualisation of the Right to

Change as will be discussed further in this thesis.

Thus, as a transition is a vital part for some transgender persons to actualise their true selves
and, taking into account the aforementioned empirical indications of insufficient protection
offered by the anti-discrimination law, | would like to conceptualise the Right to Change and
examine the EU and national law of Member States from its standpoint, focusing on whether
the offered protection is sufficient, and if not, why so. Starting from the beginning, the principle
of equal treatment is commonly established as a prohibition of discrimination, which in turnis
reflected in the anti-discrimination legislation. In the EU law, this principle is enshrined in
three dimensions: the primary law, consisting of treaties and the EU Charter of Fundamental
Rights (further EUCFR)®; the secondary law, consisting of regulations, directives,
communications, etc; and the case-law, consisting of decisions in litigation as well as

preliminary rulings of the Court of Justice of the EU (further CJEU).

Several thematic legal acts are selected for analysis of the offered protection from the
standpoint of the Right to Change. On the primary law level, non-discrimination is enshrined
in Article 21 of EUCFR, Articles 2 and 3 of the Treaty on European Union (further TEU), and
Articles 10, 19, and 157 of TFEU. Onthe secondary law level, the prohibition of discrimination
and promotion of equal treatment are framed by the so-called Equality Directives and 3

additional thematic directives: the Equal Social Security Directive®, the Race Equality

Directivel®, the Framework Equality Directive!?, Equal Treatment Directive!?, and Equal

8 Charter of Fundamental Rights of the European Union, EUCFR (EUR-Lex, 2010a)

9 Council Directive 79/7/EEC of 19 December 1978 on the progressive implementation of the principle of equal
treatment for men and women in matters of social security (EUR-Lex, 2010 [1978])

10 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equaltreatment between persons
irrespective of racial or ethnic origin (EUR-Lex, 2000)

11 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in
employment and occupation (EUR-Lex, 2000a)

12 Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the implementation of
the principle of equal opportunities and equal treatment of men and women in matters of employment and
occupation (recast) (EUR-Lex, 2006)
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Access Directive!3. Gender-sensitive provisions, which are relevant to transgender persons, are

also included in the Equal Qualification Directive'# and the Victim Protection Directive®®.

The CJEU provides additional transgender-relevant case-law and preliminary decisions to the
Member States’ courts, currently 4 in total: P. v S. and Cornwall County Council (C-13/94);
K.B. v National Health Service Pensions Agency (C-117/01); Sarah Margaret Richards v
Secretary of State for Work and Pensions (C-423/04); and M.B. v Secretary of State for Work
and Pensions (C-451/16). Albeit there are only a few cases, their respective decisions had a
profound effect on the protection of transgender persons from discrimination, as will be

discussed in greater detail further in this thesis.

The EU law holds supremacy over the national law of the Member States (Ellis & Watson,
2012) as well as offers guidance within the tight-knit international community of states as a
normative power both internally (Sjursen, 2006) (Lelij, 2020) and externally (Diez & Manners,
2007) (Lenz, 2013) (Diez, 2013). Thus, if the protection against discrimination is offered on
the EU level, it trickles down into national legislation through direct implementation (e.g.,
adoption of the directive into the national law) and value-signalling or “Europeanisation” of
national politics. A similar mechanism works in international courts where a decision against
one state prompts others to implement quick changes in national laws (Guth & Elfving, 2019).
To analyse whether protections offered by the EU law reach and stimulate Member States to
expand their realisation of the Right to Change of transgender persons, relevant criteria from a
comprehensive trans rights database Transgender Europe Map (further TGEUM) (TGEU,
2023) is selected. The Member States are evaluated based on legal protections offered and
results contrasted with protections stemming from the EU law. Thus, it will be possible to
examine how well the EU-level protections are implemented; how much is done beyond the
minimum level required by the EU law; and how responsive Member States are to issued

signals.

13 Council Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment between
men and women in the access to and supply of goods and services (EUR-Lex, 2004)

14 Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on standards for
the qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a
uniform statusfor refugees or for persons eligible for subsidiary protection, and for the content of the protection
granted (recast) (EUR-Lex, 2011)

15 Directive 2012/29/EU of the European Parliament and ofthe Council of 25 October 2012 establishing minimum
standards on the rights, support and protection of victims of crime, and replacing Council Framework Decision
2001/220/JHA (EUR-Lex, 2012b)
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The results of both of those dimensions together will provide answers to the following research
questions:
e How and why does the EU anti-discrimination legislation accommodate the Right to
Change of transgender persons? If it does not, why so?
e How and why do the Member States accommodate the Right to Change of transgender

persons in their national legislation? If they do not, why so?
1.1. State of the Art and Contributions to Academic Debate

This thesis seeks to contribute to the scholarly inquiry of the topics of the EU anti-
discrimination law as well as transgender rights at large. The research on anti-discrimination
legislation — both in the case of the EU and the United States — is relatively narrow. Notable
theoretical contributions were made by Belavusau & Henrard (2019) and Ellis & Watson
(2012), who compiled a critical analysis of scopes, coverage, and hierarchy of protected
grounds. A more comprehensive comparative study was conducted by Mercat-Burns & Kutz
(2016), which set the EU anti-discrimination law in comparison with that of France and the
United States — it also brought forward a rudimental and incomplete nature of the EU anti-
discrimination legislation, which fails to offer comprehensive coverage across fields of life. At
the same time, empirical case studies of the application of the anti-discrimination law or some
of its provisions are plenty, varying from case-law in the scope of gender stereotypes
(Szczerba-Zawada, 2018), labour discrimination in soccer (Briggs, 2005) to analysis of

implications of particular CJEU cases in general (Tryfonidou, 2020).

However, academic enthusiasm somewhat diminishes once the LGBTIQ+ community and
relevant protections are considered: a focus of research shifts mostly towards the EU effortsto
promote LGBTIQ+-friendly policies in the candidate states (O’Dwyer, 2018) and / or near
neighbourhood (Swimelar, 2020) (Billic, 2016). Sources become even more scarce when only
transgender persons as an object of the study are considered. Most of the conducted studies
focus on either perceived discrimination against transgender people (Alessandrin, 2016), and /
or their inclusion in the workforce (Beauregard, 2018). A notable contribution, which examined
transgender rights from the perspective of the EU anti-discrimination law and case-law, was
conducted by van der Vleuten (2020), who studied the protection of said rights at the European
Court of Human Rights (further ECHR). In the analysis of 33 cases, it became evident that a

lack of protection offered by the primary and secondary EU law, is somewhat mitigated by

14



court decisions concerning bodily autonomy, marriage, and family on the level of the Council
of Europe. Theoretical and legal analysis of accommodation of transgender persons in the
scope of the EU anti-discrimination legislation is thoroughly established in Dunne (2018) and
Schrepe (2015); however, as the aforementioned suggests, the inquiry focuses solemnly on
gender jurisprudence and lacks a political dimension which would enable to differentiate

between direct and indirect discrimination.

Considering the current state of the art, 1 hope this thesis will be a welcome addition to a
relatively narrow field of socio-legal research on transgender persons’ rights and everyday
challenges. Additionally, I seek to further understanding of the EU anti-discrimination
legislation through highlighting its strengths and weaknesses, and critically examining the legal
coverage of protected grounds. By utilising a heavily interdisciplinary approach consisting of
intertwining socio-legal studies, existentialist philosophy and political responsiveness to the
normative power of the EU, this inquiry simultaneously contributes to: i) academic application
of Existentialism outside of a narrow field of philosophy; ii) formulation of the actualisation of
Being, which is necessary for differentiation of the protected grounds (Right to Change versus
the right to Remain); iii) and advancement of transgender persons as an independent object of
inquiry outside of the LGBTIQ+ umbrella.

1.2.Structure of the Thesis

Following this brief introduction, the theoretical background is provided in Chapter 2. As the
inquiry is two-dimensional, it is divided into two parts: the first focuses on existentialist
consideration of the Being and formulates the Right to Change; the second examines theoretical
approaches to normative power-relations between the EU and Member States. Chapter 3
outlines the methodology of the inquiry. Chapter 4 provides the first set of results, analysing
the Right to Change on the primary and secondary levels of the EU law and the CJEU case-
law. Chapter 5 focuses on results obtained through selected TGEUM indicators of Member
States with focus on uncovering the extent of offered protection to transgender persons.
Chapter 6 discusses achieved results of the previous two chapters and seeks to answer the
question — is there some room for changing self? Chapter 7 provides some concluding remarks
as well as perspectives of future research, with the goal to stir up academic curiosity on the

matter.
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2. Theoretical Background

“He got a reed knife, cut of his phallus, and threw it into water. [...]

He told her, “Don’t go outside lest the sea carry you away, for I will be unable

to rescue you from it, because | am a female like you /...]".

“The Tale of Two Brothers”, Papyrus d’Orbiney, 1200-1194 BC

As was evident in the introductory chapter, there are two central matters of interest in this
thesis: i) the Right to Change as a theoretical viewpoint to examine the accommodation of
transgender persons in the EU and national anti-discrimination law; and ii) the
“Europeanisation” of national policies through adoption of the EU legislative proposals and
value-signals into Member States law. In order to inform the research in the best possible way,
theoretical chapter will be divided in two parts — the first formulating the Right to Change
utilising the existentialist philosophy, and the second outlining the interaction and norm
distribution between supranational EU institutions and the Member States in legal dimension.
Terminology used in this thesis is provided in Appendix 1, an in-depth overview of the Being

based on de Beauvoir’s philosophy is presented in Appendix 2.

2.1. Conceptualising the ,,Right to Change “— Actualisation of the Authentic Being

Before the emergence of Existentialism, the Western philosophy had a deterministic approach
to the question “Who is an individual?”” —human nature was pre-given either by deity or innate
characteristics. Such view that emphasised universality and immutability of the Being?®, its
pre-conceived disposition, emerged around the 600 BC with the works of presocratic thinkers
Heraclitus and Leucippus, later further developed by Aristotle and the Stoics (Bobzien, 1998a).
An immense contribution to the spread of the idea was brought by Alexander of Aphrodisias
(200 AD) who recorded the paradox of determined nature versus the free will in his work On
Fate, which later became a part of a larger theological debate (Bobzien, 1998b). Thereafter,
the Christian theological Determinism, with its major proponent Baruch Spinoza (Dahlbeck,
2019), influenced the legal view of who is a person. In modern times deterministic roots of
jurisprudence are evident in criminal law (Hebden Taylor, 1981) (Moore, 2016), approach to
mental illness and human agency (Viney, 1990), and assignment of gender at birth and / or
surgical interventions in the case of intersex infants in order to make them “fit in” pre-

determined sex-markers (Davidian, 2013).

18 In order to distinguish from the verb, the Being is written in capital letter when an innate authentic human
essence — the ,,Me” — is meant.
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Existentialism, an intellectual movement emerging in the 20™ century Europe, on the other
hand, rejected the pre-decided notion of human nature, and stipulated that existence precedes
essence — an individual discovers one’s Being upon experiencing life. The contingent facticity
of existence — a certain body, social class, surroundings — and person’s authentic Self are in
relation, yet one does not determine the other (Baert, 2011). As such, from the viewpoint of
transgender persons who seek transition, existentialist philosophy offers a ground for
understanding the underlying mechanism of seeking a change in one’s existence in order to
actualise the authentic Being. This is well-described by the argument of Simone de Beauvoir
in The Second Sex (1949) — “One is not born, but rather becomes, a woman” (de Beauvoir,
2010 [1949], p. 283). Deterministic view, in contrast, would stipulate that once a person is born
a certain sex and gender — they remain so forever. This translates into practical legal application
through laws that limit or ban gender affirmative care and gender reassignment surgeries, while

existentialist standpoint would support transition as a mean to actualise the authentic Self.

It is important to outline what an authentic Self — the Being — essentially is. Martin Heidegger
in his most-known work Being and Time (1927) brought forth the concept of Dasein — an
authentic Self which is simultaneously engaged with the world and the others, and with
contingency of one’s decisions while searching for actualisation through various endeavours.
The Being is “born” after the existence has commenced — it is not given beforehand. Heidegger
sets it in opposition to an inauthentic Dasein when a meaning behind person’s Being is
relinquished for the sake of escapism and conformism (Heidegger, 2008 [1927]). The Being is
actively disclosing itself through performativity — seeking to act according to its authenticity —
and through being aware of itself. Yet at the same time, Dasein is not a closed entity but
something accepting, enshrining, and discarding other entities such as norms, traditions, social
expectations (Haugeland, 2013). Each Dasein understands and sees itself in a singular and
unique way — the Being is deeply connected to an individual, not the collective (King, 2001).
This notion is similar to phenomenological standpoints as it stresses that subjective experience
(the meaning-giving) is true to the particular individual (Dreyfus, 1991) and should not be

generalised to the whole group — there is similarity in experiences, but never sameness.

Heidegger formulates Dasein as inherently forward-looking — in order to answer the question
of who one is, it is necessary to also ask who one can be (King, 2001). As such, the Being is

aware of the possibility of its actualization. Applying aforementioned to transgender
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experience, it can be conceptualized that a transgender person is aware of the facticity of its
body and how it does not reflect the preferred gender through lived experience. Gender
affirmative healthcare opens the possibility for the Being to consider the way for its
actualization, yet there is always arisk to fall into conformity — either from fear or social stigma

—and thus live with inauthentic Dasein.

Similar duality between authentic and inauthentic Self is also present in the philosophical work
of Jean-Paul Sartre Being and Nothingness (1943), where an inauthentic life under externally
imposed rules, restrictions, and pressures is considered a life in Bad Faith (mauvaise foi)
(Sartre, 1991 [1943]). As was well-stated by Morris (2008), it is possible to describe the Bad
Faith as lying to oneself, willingly or not, to conceal one’s authentic Being in favour of
remaining comfortable and undisturbed by ambiguous freedom to exist. However, such self-
deception occurs in the case of duality of reality as subjective and objective (Sartre, 1991
[1943]) or, in other words, denial of one’s transcendence to the authentic Self implies

awareness of the existence of the authentic Being (Bantel, 1979).

Sartre juxtaposes facticity — factual conditions of one’s existence — and transcendence, which
entails individual’s wish to move beyond facts of life towards personally held values. Such use
of facticity is directly derived from the Heideggerian view of Dasein, which can be described
as “being-there” — a particular place in time, society, history, geography where a person is
existing (Morris, 2008). Such existence defines the essence of the Being as stated by Sartre —
“I'existence précede l'essence” — existence precedes essence (Sartre, 2007 [1946], p. 20). What
IS curious, is that Sartre does not pay much attention to the question of the body, mostly
outlying it as both an instrument to experience the world as well as a means of interaction with
others and with one’s consciousness. However, it is indeed a leap from previous philosophical
traditions where body was seen as deterministic object — something to have — not a lived-in

medium, a part of existence (Morris, 2008).

In contrast to Sartre, the biggest philosophical development of the relation between facticity of
the existence and the Being was made by Simone de Beauvoir in her monumental work The
Ethics of Ambiguity (1947). As Sartre mostly outlined the general tenants of Existentialism, de
Beauvoir matched them with comprehensive “blueprint” of practices as well as filled the
theoretical gaps on moral side of said philosophical strand (Moi, 2014). Moreover, her

ontological perspective — materialist-constructivist — states that albeit sex is a human fact with
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some weight, it is not a dominating nor dictating principle of existence (Arp, 1999) (Disch,
2015).

De Beauvoir argues that although the facticity of existence, e.g. the body in which one is born,
is externally imposed, it is not simply a fact to blindly obey (de Beauvoir, 2010 [1949]) and
can still be subjected to transcendence toward the authentic Being (de Beauvoir, 2018 [1947]
). A person is, at the same time, an object (material) and a subject (consciousness), and thus
existence is always ambiguous and fluid (Sims, 2012). She brings to previously outlined lived-
in experience formulated by Heidegger and Sartre an acute awareness of social constraints and
role the body plays in society (Leboeuf, 2015) (Parker, 2015), thus adding social and political

context to existence and not treating a person as a blank slate.

I will briefly summarise her arguments —a comprehensive structure of the Being is provided
in Appendix 2. According to the de Beauvoir (2018 [1947]) the mechanism of actualisation of
the authentic self, the Being, begins when a person becomes aware of the possibility of
transcendence. This simultaneously requires readiness to relinquish the old inauthentic Being.
Here it is important to notice that for de Beauvoir social acceptance is somewhat unimportant
— if the Being sees itself as being right in its transition, then social, religious, cultural norms
are not important. Albeit values are pressed upon the Being from the outside, only a person
herself can accept them and use as a point of moral judgement. If the Being is denied its
actualisation, it falls back into inauthentic living and mauvaise foi, yet does so with trauma and
internal turmoil. The oppression and discrimination, which coerce minority groups into
inauthentic yet conformist living, is not given from above, but brought by other humans, and

thus can be overturned.

The debate between deterministic and existentialist view mentioned in the beginning of this
chapter is echoed in the debate between sex-essentialist and trans-inclusive feminists who both
utilise works of de Beauvoir. Sex-essentialists or Gender-Critical Feminists argue that gender
is imposed on the already existing biological sex, and thus transgender, non-binary and gender
fluid persons should be excluded from the debate about womanhood. On the other end are
proponents of intersectionality who argue that gender is a social category, which is subjectively
felt and self-ascribed, and thus transgender persons must be included in the feminist discourse
(Nicholas, 2021). This has a direct effect on transgender rights in political and legal strata

(Hines, 2019) —if the elite follows trans-exclusionary view of gender, then the binary approach
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(male / female) is upheld in the form of, for example, requirement to undergo medical gender
reassignment procedures before recognising change of sex-markers on individual’s documents.
If the intersectional position is favoured, then — using the same example — sex-markers can be

changed without the surgery requirement.

Let us synthesize a general concept of the Being based on existentialist arguments above. First
and foremost, the Being emerges with lived experience. It is not something established by
divine order, genetic heritage, or universal fate as a deterministic view of human nature would
suggest. Second, the Being is aware of the facticity of its existence — the body, the social class,
the geographical location —, but at the same time can transcend them by moving towards its
true existence. By doing so, a person must make herself a lack first by discarding the previous
way of life and presentation of oneself to the world. Third, the Being, when disclosed to the
world, wishes to move towards its authenticity — if such wish is denied, the Being is swapped
with the inauthentic one for the sake of conformism and self-preservation. Whether it comes
through outside pressure or self-deception, forsaking of one’s authentic Self comes with a cost

of trauma and internal turmoil.

Applied to transgender persons, the existentialist view offers a transition-positive standpoint
compared to determinist and sex-essentialist approaches. First argument, that the Being
emerges after some years of lived experience, is supported by the fact that transgender children
and youths receive gender-affirming care already at a young age, sometimes before puberty
(Olson, et al., 2016) (Keo-Meier & Ehrensaft, 2018) (Weiselberg, etal., 2019). In contrast, the
deterministic view would see person’s discovery of discrepancy between sex and gender as a
pathology, not an innate part of the human nature to seek authenticity. The second argument,
which refers to a possibility to overcome the constraints of facticity, applies to options to
transition — either socially or medically — for transgender persons. Many states offer various
sex-change surgeries and related healthcare services (Whittle, et al., 2008). The third argument,
that the Being seeks to reach authenticity and if denied, suffers dire consequences, is also
applicable to transgender population — unavailability of gender-affirming care impacts severely
mental health and quality of life, to the point it is considered a medical necessity (Coleman, et
al., 2012) (Hughto, et al., 2017). So-called “re-transitioning”, even if a person transitioned at a

young age, remains extremely rare (Durwood, et al., 2022) (Narayan, et al., 2021).
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Considering all the above, it is possible to conceptualise the Right to Change. Stemming from
the principle of like cases must be treated alike (Aristotle, 2014 [340 BC]), the Right to Change
in the anti-discrimination legislation should cover the process of person’s change (transition)
and movement towards the actualisation of the innermost authentic Being. In the case of
transgender persons seeking gender-affirmative care it is, for example, undergoing gender
reassignment surgeries or engaging in expression of preferred gender. As the person seeks
those healthcare services, it is important that they are not only available and legal, but their
results are officially recognised by the state through, for example, changing sex-markers on the
documents, name on diplomas, and recognition of pre-transition marriage. If the actualisation
of the Right to Change fails or it is insufficiently provided, the person cannot live withauthentic
Dasein, and thus falls into mauvaise foi. This leaves us with three necessary components of the
Right to Change: i) it must reflect and support the process of change; ii) the process itself
should not be inhibited or disrupted by outside forces — necessary services must be available,
and the recipient must be protected from coercion and discrimination; iii) the change must be

recognised by the state.

As such, the Right to Change describes a situation when a person is allowed to undergo
transition towards preferred gender and sex without coercion, negative effects, and
hindering bureaucratic obstacles in a manner that is supported and recognised by
authorities of the state. In order to achieve full protective potential, the Right to Change must
be enshrined, or at least accounted, in the anti-discrimination and other relevant legislations of
the EU and consequentially the Member States. Otherwise, even if the prohibition of
discrimination is in place, a transgender person is still indirectly discriminated by being robbed

of the opportunity to actualize oneself.

In a conceptual opposition of the Right to Change is envisioned the Right to Remain — a
situation when a person seeks to preserve current status quo of the Being without coercion,
negative effects, and hindering bureaucratic obstacles in a manner that is supported and
recognized by authorities of the state. Aswas also stated in the introductory chapter, such view
can be applied to other protected grounds of the anti-discrimination legislation — a national /
ethnic minority may seek to preserve their culture, language, and traditions without being
coerced into assimilation. An analysis of the actualization of the Right to Remain may focus

on, for example, on the coverage offered by the EU law and practical application through
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national law (e.g., analysis of National Minorities Cultural Autonomy Act —how can autonomy

be established in order to support the preservation of minority identity?).

Another valid question would be whether the concept of the Right to Change —and by extension
the Right to Remain —is a one-trick pony. Albeit most traditional protected grounds are related
to protection of those who wish to maintain their unique way of life as a minority, the Right to
Change can be used when approaching dynamic development within the particular ground. For
example, it would be an appropriate theoretical tool toapply in analysis of religious conversion,
especially in the case of states with blasphemy laws, e.g., Pakistan (Ahmed, 2021), or those
who recommend conversion during naturalization process, e.g., Israel (Fisher, 2020). The
change of theoretical lenses towardsa more existentialist view can be beneficial fordiscovering
discrepancies in coverage of offered protection, as well as suggesting new policy

developments.

Taking in account abovementioned empirical indications of discrimination, deterministic roots
of legal philosophy, and rather avant-garde propositions of Existentialism on the matter of the

authentic Being, it is possible to formulate the main proposition of this thesis:

Transgender persons who wish to affirm their gender seek to transcend from facticity of their
existence — a certain body with sex / gender assigned at birth — towards an authentic Being

through the appeal to their Right to Change.

The scope and coverage offered by the EU anti-discrimination legislation on primary and
secondary levels as well as the CJEU case-law is insufficient in offering protection for
transgender persons. The Right to Change is not considered as the jurisprudence follows

deterministic and / or sex-essentialist paradigm.
2.2. Europeanisation of National Legislation

Actualisation of the authentic self, as mentioned previously, must be legally possible and
officially recognised by the state. Inthe EU, necessary nudgestowards such legal developments
can be offered to the Member States from supranational authority of the EU institutions. In this
light, the question of division of competences, normative and legal powers, and a balance
between national and supranational dimension inevitably arises. In this section I will outline

theoretical approaches to norm distribution, seeking to uncover the ways how the EU
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institutions may softly influence Member States policies and laws without having to use a

nuclear argument of the EU law supremacy.

Within the field of European Studies, the concept of “Europeanisation” has been approached
from various directions. A narrow definition, which focuses on direct transfer of tasks and some
decision-making power from the national level to the EU level, emerges from the scholarly
works of Lindberg and Scheingold (1970), and Schmitter (1996). Similar view, confined to
policies and legalities, is also present in Schmidt (2005; 2008) where transfer of so-called
public tasks from the Member Stateto the EU institutions is discussed, as well as Borzel (2005)
who measured the impact of the EU legislation on the national policies. Ina similar vein Ténner
(2010) focuses on measurable effectson legislative initiatives, criticizing the lack of properly
defined indicators in empirical qualitative studies of the “legal EuropeaniSation” of domestic
policies. In this context, the EU usually acts as a regulatory configuration (Majone, 2005), a

source of the hard law to its members (Mdiller, et al., 2010).

In contrast a much broader view is presented by Mair (2004) who focuses on unified cultural
practices and lifestyles betweenthe Member States, thus expanding beyond the legislative give-
and-take. A systematic expansion of the concept, with a robust inclusion of values and norms,
is well-formulated by Olsen (2002) who outlines five possible usages of “Europeanisation”: i)
territorial expansion; ii) emergence and development of the EU-institutions; iii) influencing
national systems of governance (the abovementioned narrow definition); iv) export/import of
forms of political organization outside the EU; and v) a political unification of Europe. Values,
norms, and shared cultural sphere are not excluded in this approach, as European values are
seen as embedded and then internalized on the domestic level of the Member States (Dyson,

2000) as well as spilling over into foreign policy (Sjursen, 2001).

Albeit the concept of Europeanisation is multi-faceted (Mduller, et al., 2010) and contested
(Olsen, 2002), almost to the point of being hardly useful as conceptual tool (Kassim, 2000), it
is possible to propose two distinct facets of Europeanisation in this thesis: a vertical view,
which encompasses a narrow legislative procedure of the EU law; and horizontal view, which
entails distribution of norms through value-signalling, thus creating a common normative

lifestyle and state identity.
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From the horizontal perspective, key components are the construction of state identity and
defining the limits of appropriateness within the EU arena by the Member States. As suggested
by Wendt (1992; 1999) the states often formulate their identity within the anarchy of the
international relations partially through interaction. Such constructivist view, differently from
the one suggested by critical-rationalists or neorealists, emphasises innate mutability of state
identities, and consequentially their actions internationally and domestically, through
interaction on national arena and domestic identity factors. Even in the case of security-related
choices, states do not only act out of materialist concerns, taking into account capabilities and
resources, but also seek to align their actions with normative understanding of what is right in
that particular context (Katzenstein, 1996).

Finnemore (1996), and Finnemore & Bartlett (2004) suggest the importance of international
normative structures, which support the norm diffusion among participating states, acting as
agents of social change. As such a new normality — in our case acceptance of the transgender
community and their rights — is built through norm adoption process, which can be crudely
divided into three stages: i) norm emergence; ii) norm cascade; iii) norm internalisation
(Finnemore & Sikkink, 1998). The rights of transgender persons thustransfer from normatively
“foreign” to “familiar” with a help of a driving force — a norm-agent — which promotes the

adoption and wide acceptance of transgender community.

The EU offers a closed, candidacy-based membership where participants are legally equated
and placed under the supranational institutions, which decreases anarchy among states. As
such, the Kantian system of mutual cooperation and friendship is created (Wendt, 1999) where
states adhere to established laws and legal practices. Thus, the convergence with the vertical
view of Europeanisation begins to emerge, as norm distribution gradually narrows down to
legislative procedures of the EU law. Shimmelfenning & Sedelmeier (2005) offer a profound
examination of the process in the EU context, where the EU rules, both formal and informal,

are accepted and absorbed by the Member States through three distinct phases:

) Formal Conception, which entails formal and bureaucratic process of adoption of
the EU law into the national legislation either through direct application, as in the
case of Regulations, or through absorption through parliamentary decision-making,

as in the case of Directives.
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i) Behavioural Conception, which entails conformity to the rule of law.

i) Discursive Conception, which entails previously adopted rules and norms becoming

a positive reference point within a larger discourse on a national level (ibid.)

As such, this view can be contrasted with the proposed norm adoption process by Finnemore
& Sikkink (1998) as it largely entails same steps with a greater focus on legal-institutional
agency: the EU brings forward the new norm through Proposal of the Directive / Regulation,
which entails a wide range of multi-level negotiations (trilogues between institutions;
negotiations in the Committee of Permanent Representatives (further COREPER);
parliamentary scrutiny etc.). Once accepted, the norm cascade emerges where the new
normative value transfers tothe Member Statesand imposes behavioural changes. As the norm
is internalised, it becomes a reference point, the new normality. Clear influence of the EU law
on the national law is well-defined by Toller (2008; 2010) who formulated concept of
“European impulse” —a case where the change in Member State’s law is triggered by the EU

secondary law and the CJEU case-law.

A valid question is why do states comply with said impulses? Checkel (2001) proposes two
possible explanations — rational choice, where the state seeks to avoid coercion or has
motivating incentives, and constructivist choice, where the state complies due to socialisation
with other states and the logic of appropriateness. In the EU context, the aforementioned
rational choice stems directly from the EU law, as it has an established supremacy over the
entire body of Member States legislations, regardless of how high the legislative act is in the
legal hierarchy of the state. As such, the EU law can render conflicting national legislative act
null and void (Garcia, 2005) (Schutze, 2006) (Avbelj, 2011) (Ellis & Watson, 2012). Not only
can Member States be brought before the CJEU in the case of breach of the EU law, it is also
possible for the Council of the European Union to warn a Member State in the case of violation
of common values of the EU under the Article 7 TEU (Closa, 2021). If the warning is not taken
into consideration, the European Commission can trigger the value-breach procedure under the
Article 7 (1) TEU, which is a valuable coercive asset, especially in the case of violating the
rule of law principle (Coli, 2018) (Halmai, 2018). Yet, even in said context of imposed legal
and institutional constraints, the Member States vary in the way they “Europeanise” their

domestic policies as well as by the depth of engagement with the EU level (Menz, 2003)
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(Schmidt, 2008). Thus, even within the rigid institutional-legal framework of the EU, there is

a certain amount of autonomous decision-making.

From the perspective of constructivist choice, the Member States are influenced by the logic
of appropriateness within the EU, a set of formal and informal rules, practices, and values. As
Thomas (2009a) suggests based on normative institutionalist considerations, Member States
are interested in viability of the EU as a global actor, and thus have a vested interest in acting
in accordance with its values and policy commitments (Schimmelfenning & Thomas, 2009).
On the other hand, a commitment to a particular set of norms and practices leads to entrapment
and / or path dependency where dissenting behaviour, even if not directly punished, may be
seen as inappropriate or impossible. The shared political-cultural sphere in turn promotes a
diffusion of reciprocity and trust among the Member States (Scharpf, 2006), stimulating similar
behaviour and cooperative tactics. This, for example, can emerge as a “consultation reflex” in
the foreign policy (Nuttall, 1992) where the Member States not only share and compare their
positions, but also seek to reach somewhat unified — European — stance (Thomas, 2009a).
Another explanation stems from the theory of normative suasion where submission to the EU
values and norms is achieved through the process of deliberation between the Member State
and the EU officials (Risse, 2004) (Checkel 2003; 2005). Differently from institutionalist
approach, the main emphasis is on bilateral communication, which conveys why certain
national policies are seen as more appropriate for a country belonging to the “European
family”. As such, the main persuasion is done by the EU officials during various Council

meetings and COREPER sessions.

As it takes two to tango, the EU institutions must engage in a proactive approach themselves
to send norm-defining stimuli to the Member States. As outlined by Pollack (2005) and Toller
(2010), the EU has extended its law-making endeavours into various areas, as well as issues,
that can be considered sensitive from the standpoint of domestic politics of the Member States.
As such, it is necessary for the EU to not only actively promote but punish dissenting states
that diverge from agreed normative path as outlined in the Article 2 TEU (Halmai, 2018). In
addition to ever-widening competences, the EU must compete with outside influence of the
United States on the Member States, which may seek to contest unified European positions on,

for example, foreign policy matters (Thomas, 2009b).
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Summarising all the above, when faced with the need to establish a value-driven change within
the EU, a curious tug of war emerges. The EU institutions, on one side, can utilise legal,
normative, or social tools to promote a necessary adjustment in the modus operandi of the
Union. From legal perspective, the EU can use agreed upon legislative procedures and the EU
law supremacy within the framework of its competences as established in Articles 2, 3, 4 and
6 TFEU. In the case of severe dissent from norms, a legal heavyweight Article 7 TEU can be
utilised. When the line of competence is blurred, the EU can still exude influence on the
Member States through common cultural space, logic of appropriateness, and shared values of
the “European family of states”. Additionally, another tool in the arsenal, is diplomatic
socialisation between the EU institutions and Member States officials on, for example,
COREPER level.

The Member States, on the other hand, are motivated to accept proposed normative
developments due to various factors: legal constraints, state identity and socialisation, and the
need to present a unified “European” front. From the legal perspective, the Member States are
subjected to the supremacy of the EU law, which in turn can bring dire consequences in the
case of dissent. From the international relations perspective, the Member States of the EU
operate within the Kantian system of cooperation and trust, thus are motivated to act in a
similar, non-disruptive manner based on their “European identity”. Some wiggle-room is still
left as the states can choose the level of their policy “Europeanisation” as long as it fulfils the
established minimum requirement. Moreover, through exhibiting a unified stance, the Member
Statesincrease the credibility of the EU as an actor on international arena, which in turn reduces

the overall anarchy and benefits each member.

As such, another working proposition of this thesis can be formulated:

e The EU influences Member States through the primary and secondary EU law as well
as the CJEU case-law. The Member States comply with the basic requirements
established by the EU legislative process yet can choose the depth of their
Europeanisation where the EU does not have a full competence. Thus, discrepancy in
anti-discrimination protection of transgender people can vary from state to state. The
EU, however, still can signal preferred values as a normative power. Although Member
States have taken over anti-discrimination requirements set by the primary and
secondary law of the EU, the actualisation and recognition of the Right to Change

remains insufficiently regulated / codified on a national level.
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3. Methodology

“And I was stripped, and I became a man. "

Saint Perpetua “Passio Sanctarum Perpetuae et Felicitatis”, 3 AD

3.1. Approach

This research is interdisciplinary and “unapologetically qualitative”*® (Guth & Elfving, 2019,

p. 14), standing within the tradition of feminist and socio-legal view of the EU law as a
phenomenon open for critical exploration, not a set of existing legal models to simply be
explained within one context or another (Shaw, 1997). Opening of legal constructs to social
theory is necessary, if not vital, when the goal of the research is to “deepen understanding,
challenge complacency, or inform and evaluate policy” (Adler, 2007, p. 1). Assuch, this thesis
follows the tradition established by foundational work of Niklas Luhmann Law as a Social
System (2004 [1993]), which stipulates that the legal system not only ,,serves” the society
through establishing normative rules but participates in the construction of the meaning behind
social reality. Although legal system is largely self-reproducing (autopoiesis), it is highly
dependent on its environment, yet remains somewhat autonomous in its closed system of

operations, i.e., through the principle of judiciary independence (ibid.).

Feminist approach to legal studies remains somewhat marginalised (Auchmuty, 2015) yet it
serves as an important point of consideration when approaching to the scholarly examination
of minority groups placement within legal systems. As was well-conceptualised by Katharine
Bartlett (1990), the feminist legal methods can be used to outline what it means to be “legally
right” as well as how to approach cases with numerous and often competing empirical truths.
Since in Bartlett’s view of the truth is largely dependent on social context and one’s
perspective, it is close to the approach of Foucaultian social epistemology where knowledge is
inherently social and, to extent, collective. Bartlett’s approach was tested out by Guth and
Elfing (2019) through application to the study of gender in the CJEU rulings and it yielded
positive results through “ensuring that the voices of the excluded can be taken into account
more easily” (ibid., p. 16). This view is similar to the theoretical approach proposed by Verloo

and Lombardo (2007), who outline that policy frames of gender equality at large entail

17 In Latin: ,,Et expoliata sum, et facta sum masculus*, (Kitzler, 2007) (Castelli, 2003).

18 A tongue-in-cheek remark in the work of Guth and Elfing (2019) referring to seemingly endless scholarly debate
over supremacy of either qualitative or quantitative methods where quantitative approach is seen as more
,,scientific” due to better opennessto standardisation. As the authorof this thesis, | would like to strongly reject
such prejudices by adopting aforementioned, and rather charming, approach.
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dimensions of both location (e.g. anti-discrimination laws) and mechanisms (e.g. unreliable
provisions) that maintain and reproduce inequalities. As such, institutional context inevitably

shapes views on equality and discrimination in which they appear (Marx Ferree, 2007).

Albeit the issue of protection of transgender persons is contested between two strands of
feminism — the intersectional feminism and trans-exclusive radical feminism (Bettcher, 2017)
—, it is valuable methodological and theoretical standpoint in approaching issues of minorities
in scholarly research. Letting the critical examination be led by socio-legal and feminist
approaches, this thesis seeks to answer the question of whether the EU law as well as national
legislation of the Member States address the grievances of transgender community in an acute
manner instead of tackling them as “any other subject” i.e., without special consideration of

social context as well as unique nature of the matter at hand.

3.2. Framing the Scope

Firstly, this thesis examines the Right to Change of transgender persons who seek to undergo
transition or receive gender affirming care through gender reassignment — both legal, medical,
and social. Without prejudice to intersex, gender-fluid, and non-binary people who rightfully
deserve scholarly attention, the focus of this thesis is set on the act of existentialist

transcendence, as was described in the previous chapter.

Secondly, albeit decisions of the ECHR also concern themselves with fighting discrimination,
said juridical body is tied to the Council of Europe, and not the EU a priori. Thus, only the
case-law of the CJEU is considered as it is directly transmittable to the EU law and,

consequentially, the Member States through preliminary rulings.

Thirdly, the chronological approach is that of snapshot examination — although historic
development of the EU anti-discrimination legislation is provided in Appendix 4, the EU law
on the primary and secondary levels are evaluated from the standpoint of legislative acts that
are in force in 2023. The CJEU cases are selected if their decisions are still in-force i.e., have

not been overturned during later litigation.
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3.3. Aim, Research Questions and Working Propositions

The main focus of the research is to examine the accommodation of transgender persons in the
EU anti-discrimination legislation and Member States’ law from the perspective of the Right
to Change. The Right to Change is formulated based on works of Heidegger (2008 [1927]),
Sartre (1991 [1943]) and de Beauvoir (2011 [1947]) and is conceptualised by me as a right to
undergo transition towards preferred gender and sex without coercion, negative effects, and
hindering bureaucratic obstacles in a manner that is supported and recognised by authorities of
the state. As such, the aims of the thesis can be described as follows:

e Critically examine the primary and secondary law of the EU, and the case-law of the
CJEU from the perspective of the accommodation of the Right to Change of transgender
persons in its anti-discrimination legislation and gender-sensitive provisions.

e Examine the extent to which the Member States offer a possibility of realisation of the

Right to Change of transgender persons and reflect it back on the EU level with the goal
to uncover commonalities.

Following theoretical framework of “Europeanisation” of Member States’ policies by
Schimmelfenning & Sedelmeier (2005), and sociological institutionalism by Checkel (2005) —
it is proposed that the decisions and actions taken at the EU level act as a certain guiding
normative power for national legislation. Thus, it is necessary to conduct the analysis on two
levels: supranational and national. As such, the inquiry is based upon two research questions:
e How and why does the EU anti-discrimination legislation accommodate the Right to
Change of transgender persons? If it does not, why so?
e How and why do Member States accommodate the Right to Change of transgender

persons in its national legislation? If they do not, why so?

Hereby, working propositions are as follows:

e The scope and coverage offered by the EU anti-discrimination legislation on primary
and secondary levels as well as the CJEU case-law is insufficient in offering protection
for transgender persons. The Right to Change is not considered as the jurisprudence
follows deterministic and / or sex-essentialist paradigm.

e Although Member States have taken over anti-discrimination requirements set by the
primary and secondary law of the EU, the actualisation and recognition of the Right to

Change remains insufficiently regulated / codified on a national level.
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3.4. Data Gathering and Methods of Analysis

The undertakeninquiry can be divided intotwo dimensions: supranational and national. A table
with a comprehensive overview of the data sources, selection criteria and utilised methods is

provided at the end of this Chapter as Table 1.

The supranational dimension entails the EU-level legislative acts and CJEU decisions on
three levels: primary, secondary, and case-law. The data selection criteria based on the scope
are: i) the legislative act must be in force in 2023; ii) the legislative act must be in the area of

anti-discrimination, or iii) have gender-sensitive protective provisions.

Currently in force and relevant for transgender persons documents on the primary level are
TEU, TFEU, and EUCFR. On the secondary level there are currently applicable 7 in-force
directives that either deal with anti-discrimination directly or have gender-sensitive protective
provisions: Equal Social Security Directive (ESS), Race Equality Directive (RED), Framework
Equality Directive (FED), Equal Access Directive (EAD), Equal Treatment Directive (ETD),
Equal Qualification Directive (EQD) and Victim Protection Directive (VPD). On the case-law
level there are 4 relevant major cases: P. v S. and Cornwall County Council (C-13/94); K.B. v
National Health Service Pensions Agency (C-117/01); Sarah Margaret Richards v Secretary
of State for Work and Pensions (C-423/04); and M.B. v Secretary of State for Work and
Pensions (C-451/16). The documents are sourced from two official resources of the EU law —
the legislation database EUR-Lex!® for the primary and secondary law, and the CJEU case

database CURIAZ20, for the case-law. In the matter of CJEU cases both Court judgements and

opinions are examined as the latter provide a valuable rationalisation of the decision.

The aforementioned legal documents are critically reviewed from the standpoint of previously
conceptualised Right to Change, seeking to uncover how and why transgender persons’ wish
to transition to preferred gender are covered, if covered. The Appendix 4 provides a historic

overview of the development of the EU anti-discrimination law for a better contextualisation.

On the national level, the focus is shifted to the Member States’ national law. Although it is

impossible within the limitations imposed on this thesis to examine anti-discrimination and

19 EUR-Lex - EU Legislation database, available at www.eur-lex.europa.eu
20 CURIA — The Court of Justice of the European Union case-law database, available at www.curia.europa.eu
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gender-related laws of all 27 Member States separately, the data provided by a comprehensive

transgender rights database TGEUM?! will be used as a proxy. The selected criteria from the

TGEUM follow the conceptual frame of the Right to Change and thus must reflect:

)] legal recognition by the state (e.g. option for name record change);
i) availability of state-approved and / or funded gender affirming care and legal
procedures;

iii) gender-specific (including gender expression) provisions in the anti-discrimination
law;
iv) hate speech and crime provision in the legislation.
Variables that reflect general status of transgender persons and not facilitation of their transition

shall be excluded (e.g. asylum policy).

TGEUM, compiled by Transgender Europe, has the most comprehensive list of 30 transgender-
focused criteria in their index across 6 categories: legal gender recognition; asylum; hate speech
/ crime; non-discrimination; family; and health. Each dimension is met with 5-2 selected
indicators with an index computed based on their completion. Dimensions selected for the
relevance from the standpoint of the Right to Change are: i) legal gender recognition; ii) hate
speech and hate crime; iii) non-discrimination; and iv) health — asylum is excluded. TGEUM
providesa YES/ NO answer to each indicator within each dimension for 27 EU Member States
separately. Each datapoint is recodified as YES = 1 and NO = 0 for each selected criteria for
each Member State and then summarized both i) across Member States within one criteria (e.g.
1/ 27 statesfollows de-pathologisation of transgender experience); and ii) across criteria within
one Member State (e.g. 12/ 22 indicators met by Croatia). Based on relevance to this thesis,
22 indicators are selected out of 28 total. Basic addition is performed to sort Member States
from the most trans-inclusive to the least. Same is done with criteria to identify the most and
the least adopted policy change. Then those criteria are contrasted with EU law to identify
which stem from the primary or secondary EU law, and which are Member State’s own
creation. All data is provided in Appendices 5, 6, and 7, with inclusion/exclusion criteria of

indicators is discussed in Appendix 3.

21 Trans Rights Map by Transgender Europe is available at: https://transrightsmap.tgeu.org/home/
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Table 1: Overview of Utilised Methods and Data Sources

Dimension 1: Supranational Level

Research Question 1: How and why does the EU anti-discrimination legislation
accommodate the Right to Change of transgender persons? If it does not, why so?

Data Level Data Source

Primary EU Law e Treaty on the European Union (TEU)
Retrieved from e Treaty on the Functioning of the European Union (TFEU)
EUR-Lex e Charter of Fundamental Rights of the European Union

Seco_ndary EU Law e Equal Social Security Directive, ESS (79/7/EEC)
Retrieved from Race Equality Directive, RED (2000/43/EC)
EUR-Lex Framework Equality Directive, FED (2000/78/EC)

e Equal Access Directive, EAD (2004/113/EC)

e Equal Treatment Directive, ETD (2006/54/EC)

e Equal Qualification Directive, EQD (2011/95/EU)

e Victim Protection Directive, VPD (2012/29/EU)
CJEU Case-Law e P.vS. and Cornwall County Council (C-13/94)
Retrieved from e K.B.v National Health Service Pensions Agency (C-117/01)
CURIA e Sarah Margaret Richards v Secretary of State for Work and

Pensions (C-423/04)

e M.B. v Secretary of State for Work and Pensions (C-451/16)
Data Selection e Legislative act is currently in-force.
Criteria e Legislative act concerns / includes anti-discrimination, or

o Legislative act has gender-sensitive protection provisions.

Method: official document interrogation / critical review of law

Theoretical Standpoint:. Shimmelfenning & Sedelmeier (2005); Checkel (2005)

Dimension 2: National Level

Research Question 2: How and why do Member States accommodate the Right to Change of
transgender persons in its national legislation? If they do not, why so?

Data Level Data Source
Trans Rights e TGEUM Database, 22 indicators selected out of 28.
Overview by
Member State
Data Selection e Reflects the Right to Change through:
Criteria i) legal recognition by the state (e.g. option for name record
change);
i) availability of state-approved and / or funded gender
affirming healthcare;
ii) non-discrimination provisions in the legislation;
iv) hate crime and hate speech provision in the legislation.

Method: secondary data analysis from official index database

Theoretical Standpoint: The Right to Change based on Heidegger (1927), Sartre (1943), de
Beauvoir (1947)

33




4. EU Law and Transgender Persons — Currently Offered Protection

“Iphis the man, has to the Goddess paid

The vows, that Iphis offer'd when a maid.”

Ovid “Metamorphoses” Book IX, 8 AD

In this chapter I will provide an analysis of currently offered protections on three levels — the
EU primary law, the secondary law, and the case-law of the CJEU — as well as apply theoretical
lens of the Right to Change, which was outlined in the Chapter 2. An illustrative guide to the
development of the EU anti-discrimination law as well as its transgender-inclusive provisions

is provided as Figure 1; an in-depth historic overview is provided in Appendix 4.

4.1. Primary Law — The Treaty of Lisbon and EUCFR

The EU primary law encompasses treaties and adjacent protocols, supplementary agreements,
and EUCFR (European Commission, 2022). The preferred values of the union are stated in
Articles 2 and 3 TEU which prioritise, among others, human dignity, equality, and respect of
minority rights. As a prevailing value, common among the Member States, is mentioned non-
discrimination (Article 2), while the EU itself aims to promote well-being of its peoples (Article
3). The goal to combat discrimination is again repeated in division 3 of the Article 3 TEU,

setting it as an aim of the union itself (EUR-Lex, 2012a).

Such promising start is continued by the Article 10 TFEU that has a more specific anti-

discrimination provision with a set of protected grounds:

“In defining and implementing its policies and activities, the Union shall aim to combat
discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual
orientation.” (EUR-Lex, 2012b, p. 53)

Assuch the EU takes upon itself an obligation to streamline equality provisions across all legal
areas and dimensions. However, said article makes no expressis verbis mention of the
transgender people, gender transition or expression. Assuch, any protection is contingent upon
the CJEU decision in the case P v S and Cornwall County Council, which included transgender

people under the protection offered by gender / sex provision.
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Additionally, the Article 19 TFEU empowers the Council of the EU to take action in
combating discrimination based on outlined protected grounds while acting unanimously with

the consent of the European Parliament:

“[...] the Council, acting unanimously in accordance with a special legislative procedure and
after obtaining the consent of the European Parliament, may take appropriate action to combat
discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual
orientation.” (ibid. p. 56)

Albeit the article follows the usual logic of the EU legislative procedure and brings forward
previously outlined protected grounds, the aspect of unanimity on the Council of the EU level
leaves room for disruption of any seemingly progressive initiative, as was seen in the deadlock
with the new Equality Directive COM(2008) 426, which is still under discussion on the Council
level for the past 16 years (EUR-Lex, 2023).

Additional equality-focused aspect is provided by the Article 157 TFEU, yet it is strictly
limited to matters of equal pay and opportunities between men and women in the area of
employment. As such, it is not anti-discrimination article in spirit, but reflects economic roots
of the EU. However greater focus on human rights and dignity is brought by EUCFR, which is
equated with the primary law of the EU through the Article 6(1) TEU:

“The Union recognises the rights, freedoms and principles set out in the Charter of
Fundamental Rights of the European Union of 7 December 2000, [...] which shall have the
same legal value as the Treaties.” (EUR-Lex, 2012a, p. 19)

As was described at length in the Chapter 4, the link between the EU law and the EUCFR is a
modern one, established by the Treaty of Lisbon. Albeit EUCFR is elevated on the level of the
EU primary law, even having “the same legal value” (ibid.), there exists a legal paradox in the
anti-discrimination aspect. Namely the EUCFR, being on equal footing with TEU and TFEU,
has a thematic scope that includes anti-discrimination provisions as well as non-exhaustive list
of protected grounds in the Article 21(1) EUCFR:

“Any discrimination based on any ground such as sex, race, colour, ethnic or social origin,
genetic features, language, religion or belief, political or any other opinion, membership of a
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national minority, property, birth, disability, age or sexual orientation shall be prohibited.”

(EUR-Lex, 2012c, p. 10)

The EUCFR clearly states that any discrimination on any ground is prohibited, yet outlined
exemplary protected grounds are more numerous than classical outline provided by the Article
10 TFEU - sex, racial or ethnic origin, religion or belief, disability, age, or sexual orientation.
Practically, EUCFR covers grounds — i.e. social origin, genetic features, language, opinion,
minority status, property, and birth — that are not covered by the TFEU. In addition,the EUCFR
widens its scope even more to any characteristic that could be used for discrimination. The
wider nature of the Article 21(1) EUCFR is also supported by the inclusion of the “such as”
before the list of characteristics, which renders them exemplary and indicates a hope to go
further than is specifically outlined (Ward, 2018). This wider approach is not unique to
EUCFR, as the Article 14 of the European Convention on Human Rights has the same construct
in its anti-discrimination clause (European Court of Human Rights, 1994 [1950]), widening the
scope to “any personal characteristic” (Nikolaidis, 2015) (Ward, 2018).

Aforementioned legal discrepancy is partially remedied by the Article 6 (1) TEU that stipulates
that EUCFR is applicable only without extending the scope of the EU competences (EUR-Lex,
2012b). As such, on the level of the EU primary law concerning combating discrimination
occurs an interesting disparity — the EU gives itself a task to promote equality in all of its
policies and activities (Article 10 TFEU) and empowers EUCFR as a legal instrument on par
with the treaties (Article 6 TEU), yet at the same times does not translate EUCFR’s wide scope
of protected grounds (Article 21 EUCFR) into its treaties as to avoid breach of competences
(Article 6 TEU). The complicated matter is made even worse by the unanimity clause on the
Council of the EU level (Article 19 TFEU), which is highly dependent on political stance of
the Member States.

Curiously, even with a plethora of protected grounds that are specifically outlined in the Article
21 EUCFR, gender identity, transition, or expression are not mentioned. Such omitted status
of the aspects that are most important for transgender people creates a situation when protection
against discrimination is dependent on interpretation of the law or deliberations whether
transgender experience can be brought under the roof of sex or sexual orientation. This in turns
sends a negative normative signal to the Member States, as it does not provide protection from

discrimination expressively. Considering a normative role that the EU plays as a supranational
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actor in terms of influencing Member States’ national policies — as stipulated by
Shimmelfenning & Sedelmeier (2005) — the omittance does not inspire necessary political

change, although offers legal protection on a basic level through CJEU rulings.

From the perspective of Right to Change, which focuses on the dynamic state of transition
from one gender to another, the primary law of the EU does not offer necessary support to the
actualisation of the authentic Being, as it does not outline gender identity/ expression, or
transition as protected grounds expressis verbis. Protected groundsoutlined both by both TFEU
and EUCFR follow deterministic and static view of human nature — race, ethnic origin, birth,
disability — are often permanent characteristics. In such cases an individual seeks to remain
within one category with minimal repercussions, while in the case of gender transition a
dynamic is present. As such, transgender people are dependent on court rulings and

interpretations of the primary law to receive necessary protection from discrimination.

In addition to the lack of legal support for transition, the primary law is problematic due to
inherit conflict between the narrow set of protected grounds provided by the Article 10 TFEU
and wider interpretation of the Article 21 EUCFR. Seemingly “any discrimination on any
ground” can be interpreted in favour of transgender people as transition or gender expression
can fall under “any” characteristic that is a target for discrimination. Yet it remains to be seen
how such provision can be interpreted in litigation, and how potential breach with the EU

competences can be avoided.

As such, primary EU law in itself does not offer sufficient protection of transgender persons,
relying heavily on the CJEU case-law and interpretations of the protected ground “sex”.
Moreover, discrepancy in the protected grounds between the Treaties and EUCFR does not

provide a unified, value-driven stance on matter of equality.

4.2. Secondary Law — Thematic Directives and Provisions

The secondary law of the EU involves regulations, directives, and decisions, which are either
binding tothe Member States either through direct application or ratification process (European
Commission, 2022). Currently there are 5 so-called equality directives (ESS, RED, FED, EAD,

ETD), and 2 acts that have gender-sensitive anti-discrimination provisions (EQD and VPD).
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Directive 79/7/EEC - Equal Social Security Directive (ESS)

The ESS directive is a lone modern-day survivor of equality directives of the 1970-s%2, with
primary focus being on ensuring equal treatment between men and women in matters of social
security (e.g. compensations, pensions, benefits). The Directive has 3 key elements: i) ensuring
both sexes have the same rights and obligations in the matters of social security (Article 4); ii)
application to both old age, disability, as well as accidents and unemployment at large (Article
3); iii) requirement of Member States to ensure equality of sexes in treatment and participation
in social security schemes (Article 5) (EUR-Lex, 2010 [1978]).

The ESS is currently in force yet bears the mark of its time with highly gendered language and
application scope of “men and women”. It does not recognise gender confirmation, gender
reassignment nor gender identity. However, it provided a starting point for the CJEU case K.B.
v National Health Service Pensions Agency and Another (2004) where, in conjunction with the
aforementioned Article 157 TFEU, access to surviving spouse pensions was affirmed for
transgender persons. From the perspective of the Right to Change, the ESS is unapplicable due
to its narrow scope and outdated language. Yet, in combination with existing CJEU case-law,

its applicability is widened to include transgender people who are in a stable partnership.

Directive 2000/43/EC — Race Equality Directive (RED)

Stemming from the Article 13 TEC (now previously analysed Article 19 TFEU), the rationale
behind the twin equality directives RED and FED is the division of the protected grounds. The
Treaty of Amsterdam established a total of seven categories (European Parliament, 1997), the
first two — racial and ethnic origin — are covered by the RED. It offers the widest scope of
protection among equality directives, covering areas of employment, social welfare and
healthcare, access to goods and services, and education. Moreover, it has fewer exception
clauses, and thus can penetrate wider array of dimensions (Bell & Waddington, 2001) (Ward,
2018).

The RED does not provide any consideration for gender identity or transition and thus is
irrelevant from the point of view of the Right to Change. However, both RED and FED are a

part of the EU’s equality acquis and thus directly influenced the 2004 Enlargement that

22 Other two directives of said period are Directive 76/207/EEC (on equality between men and women in
employment), and Directive 75/117/EEC (equal pay between men and women) — both of them were absorbed
and replaced with Equal Treatment Directive 2006/54/EC, here as ETD.
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followed. Additionally, the RED encouraged establishment of Equality Bodies, which in
practice brought protection to all vulnerable groups, even outside the initial scope of the
directive. As such, it was possible to file a case before the CJEU without having a plaintiff — a

measure, which proved to be beneficial for the LGBTIQ+ community?? later (Belavusau &

Henrard, 2019).

Directive 2000/78/EC — Framework Equality Directive (FED)

Compared to its twin-sister RED, the FED offers protection against discrimination in the area
of employment / occupation only but cover a wider array of protected grounds — religion or
belief, disability, age, and sexual orientation. As was well summarised by Bernard (2012), the
RED covers wide array of dimensions but for a narrow group, while the FED has a narrow
dimension, yet wide group of applicants. Although FED is the first directive to offer protection
based on sexual orientation, it is not progressive enough in terms of other grounds as well as
has minimum level of harmonisation and large number of exceptions (EUR-Lex, 2000a)
(Tryfonidou, 2019).

What is, however, problematic in the case of RED and FED, is their focus on employment and
related fields of social life. This can be seen as a heritage of the ECSC and EEC, which were
economic unions at large, and thus is built upon the narrative, that equality benefits the market,
rather than equality is a virtue in itself (Guth & Elfving, 2019).

FED does not offer specific protection based on gender identity, expression, or transition, yet
since the transgender persons’ rights are partially protected through sexual orientation. This is
relevant only in the case when transgender person is in a homosexual relationship — no gender-

based protection is offered through FED.

Directive 2004/113/EC — Equal Access Directive (EAD)
The EAD covers supply and access to publicly available goods and services for both sexes.
The language of the directive is gendered, referring to deterministic categories of men and

women, while making no mention of transgender persons throughout the whole legislative act

23 Equality Body of the Member State, acting as a claimant, was a successful configuration of litigation in two
major CJEU cases: C-54/07 Centrum voor gelijkheid van kansen en voor racismebestrijding v Firma Feryn NV
(CURIA, 2008), and C-81/12 Asociatia Accept v Consiliul National pentru Combaterea Discriminarii (CURIA,
2013)
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(EUR-Lex, 2004). As such, it remains unclear whether it would be possible to extend offered
protection against discrimination during CJEU litigation as was done in the case of
employment. Currently, the protection is not expressively offered, yet EAD was the first
directive in the history of the EU law, which included transgender persons and transitions in
the spirit of the law. During the meeting of the Employment, Social Policy, Health, and
Consumer Affairs configuration of the EU Council on the 4t of October 2004, the minister
noted during the exchange of views regarding the EAD does extend to transgender people and
their transition. The same view was upheld by the European Commission in 2015 report, which
stated material similarities in applications between the protection of gender identity and sex
discrimination under EAD (EUR-Lex, 2015).

From the perspective of the Right to Chage, the EAD does not offer any cover nor mention of
the gender affirming care. As such, there is no expressive protection of those who wish to
undergo or had undergone transition. Albeit it is mentioned in Council meeting minutes and
thematic report of the Commission that EAD should apply to transgender people, there are no

substantive provisions and as such — no case-law covering gender identity.

Directive 2006/54/EC — Equal Treatment Directive (ETD)

The ETD, also known as the Recast Directive, brought together previously existing anti-
discrimination legislation (e.g. Directive 76/207/EEC) as well as the CJEU case-law in thearea
of genderequality in the field of employment. The Recital 3 refers to the CJEU decisions which

interpret discrimination based on gender reassignment as discrimination on the basis of sex:

“The Court of Justice has held that the scope of the principle of equal treatment for men and
women cannot be confined to the prohibition of discrimination based on the fact that a person
is of one or other sex. In view of its purpose and the nature of the rights which it seeks to
safeguard, it also applies to discrimination arising from the gender reassignment of a person.”
(EUR-Lex, 2006, p. 1)

This is the first expressis verbis mention in the secondary law of transgender persons and
transition, and, ironically, the last time transgender people are mentioned in the directive. The
scope of the directive covers equal pay, prohibition of discrimination, access to social security
and pension schemes as well as gender mainstreaming. Albeit the Member States are not

required to add gender identity, gender confirmation or transition as a protected ground, they
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are obliged to interpret the directive as covering gender reassignment as well (European
Commission, 2018). This is in line with the CJEU case-law provided by P v S and Cornwall

County Board, and is not innovative, but confirmatory.

From the perspective of the Right to Change, ETD provides protection for anyone intending
to undergo, undergoing, or had undergone gender affirmative care (ibid.), yet does so only in
the area of employment. Moreover, the interpretation of the scope of the ETD is dependent on
Recital 3 and not expressively included in respective articles. As such, transgender persons are
marginalized within the legal text as being, figuratively speaking, unworthy of mentioning or
separate article specifically covering transgender experience at workplace. ETD provides
Member States with directions for application and interpretation of the provisions yet fails to
go a step further and establish a separate article or mention throughout the whole directive. The
text of the directive is heavily gendered — “men and women” —, again operating within
deterministic set of legal categories, thus outright excluding intersex and non-binary people,
and shying away from expressive mentioning of transgender persons despite extending its

protection to them.

Directive 2011/95/EU — Equal Qualification Directive (EQD)

The EQD - also known as Recast Qualification Directive — regulates qualification of third
country nationals and stateless persons as beneficiaries of international protection fora uniform
status of refugees. Albeit focused on specifics of asylum in the EU, the EQD does have
gendered provisions. Article 10(1)(d) states that when considering asylum applications, the

Member States’ relevant authorities must give special consideration to gender identity:

“Depending on the circumstances in the country of origin, a particular social group might
include a group based on a common characteristic of sexual orientation. Sexual orientation
cannot be understood to include acts considered to be criminal in accordance with national law
of the Member States. Gender related aspects, including gender identity, shall be given due
consideration for the purposes of determining membership of a particular social group or
identifying a characteristic of such a group;” (EUR-Lex, 2011, p. 16)

Such approach follows the wider approach to protected persons common for EUCFR and
provides a basis for later European Parliament resolutions which condemned persecution of
LGBTIQ+ people in Uganda, Nigeria, Chechnya (EUR-Lex, 2016; 2017; 2023; 2023a).

41



Differently from previous directives, EQD does not have heavily gendered language, yet at the
same time has a narrow ratione materiae, applying strictly to the asylum application process.
As such, since previous directives — RED, FED, EAD, ETD — do not provide a sufficient
protection to transgender people, EQD provides some leverage, but only in the matters of

asylum and towards foreign refugees, not the EU citizens.

Directive 2012/29/EU — Victim Protection Directive (VPD)

The VPD establishes minimum standards for protection (including support) of victims of
crimes as well as outlines their rights during criminal proceedings. As such, in order to ensure
the preservation of the person’s human dignity, Recital 9 establishes anti-discrimination

principle as well as extends it to transgender people:

“As such, victims of crime should be recognised and treated in a respectful, sensitive and
professional manner without discrimination of any kind based on any ground such as race,
colour, ethnic or social origin, genetic features, language, religion or belief, political or any
other opinion, membership of a national minority, property, birth, disability, age, gender,
gender expression / identity, sexual orientation, residence status or health.” (EUR-Lex, 2012b,
p-2)

Attentive reader will find this taxonomy familiar as it is directly transferred from the Article
21 EUCFR, and not the Treaties. Assuch, VPD utilises a wider selection of protected grounds
than is outlined in the Articles 10 and 19 TFEU and adds to them grounds relevant for
transgender persons — gender expression / identity. This creates an interesting legal paradox
when the widest selection of protected grounds is proposed not by a thematic anti-
discrimination legislation, but by a recital of a directive that focuses on the area of justice and

home affairs.

Such transgender-inclusive language continues in the Recital 17:

“Violence that is directed against a person because of that person's gender, gender identity /
expression or that affects persons of a particular gender disproportionately, is understood as

gender-based violence. [...] Gender-based violence is understood to be a form of
discrimination” (EUR-Lex, 2012b, p. 3)
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Albeit the wording of the provision is sufficiently wide to apply to both transgender and cis-
gender people, it also extrapolates that any form of violence inflicted upon a person due to their
gender identity and expression, is a form of discrimination. Although it is stated in the recital
and not a substantive provision, it is still a sign of bolder jurisprudence than that of equality

directives.

Recital 56 again re-confirms the transgender persons’ rights by establishing that advocates

must pay a special attention to gender-related aspects:

“Individual assessments should take into account the personal characteristics of the victim such
as his or her age, gender and gender identity or expression, ethnicity, race, religion, sexual
orientation, health, disability, residence status, communication difficulties, relationship to or

dependence on the offender and previous experience of crime.” (EUR-Lex, 2012b, p. 7)

The same recital also fosters a paradigm that is typical for hate crime legislation, noting that
investigators and legal representatives must take into account the nature of the crime, especially
whether it is a hate crime or ,,committed with discriminatory motive “(ibid.). Assuch, the VPD

calls for consideration of prejudice as mens rea.

From the perspective of the Right to Change, the VPD — despite being a directive outside the
field of anti-discrimination law — offers the most gender-sensitive and trans inclusive language,
with the most extensive list of protected grounds as well as providing a very expressive
definition of gender-based violence being not only a crime, but a discriminatory act. The
inclusion of gender identity / expression — both of which are important during person’s
transition —are specifically mentioned in addition togender. If previous legislative acts avoided
such wording, relegating protection of transgender persons to other provisions, such as gender

and sex, the VPD provides expressis verbis consideration as a separate entity.

However, there are several issues even with such forward-facing legal act. Firstly, transgender
inclusive language is used only in recitals, and not in the articles themselves. Substantive
provisions do not mention gender identity nor expression yet provide some mentioning to
gender-based violence (Articles 9, 20, 23, 26). The definition for the term is provided in the
Recital 17 and is trans-inclusive in nature, but the question remains whether it had provided
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enough basis for transgender-sensitive interpretation when Member States adopted the

directive into national legislation.

Secondly, the VPD is not a piece of anti-discrimination legislation, but a directive about
criminal investigations and their proceedings. It is open for speculation why the most
progressive legal act, covering the biggest array of protected grounds, is not in the field of
equality law, but even outside the European Commission DG that is usually responsible for
matters of equality. If equality directives were brought forward by DG for Employment, Social
Affairs and Inclusion and confirmed at the Employment, Social Policy, Health and Consumer
Affairs configuration of the EU Council, then VPD was adopted by DG Justice and forwarded
to the Justice and Home Affairs Council of the EU.

Summarising this section, I agree with the conclusion of the European Commission’s 2018
thematic report, which stated that trans experiences are being largely absent from the secondary
EU law (European Commission, 2018). The first equality directives, ESS (1979), RED and
FED (2000) do not provide any mention of aspects that could be interpreted as useful for
protection of transgender persons. Division of fields of protection as well as the protected
groups between RED and FED created an uneven “distribution” of equality where racial and
ethnic groups have the largest legal coverage. The FED encouraged establishing of Equality
Bodies, which later proved to be useful in CJEU litigation for LGBTQI+ community, yet the
directive is largely unapplicable to transgender people. The EAD (2004) does not in itself
provide any basis for interpretation as applicable to transgender people, yet the meeting
minutes of the Council state that Member States understood it as covering transitioning as well
under the broader subject of gender. The ETD (2006) mentions gender confirmation in its
Recital 3, specifically extending the directive to transitioning. However, such interpretation is

relegated to recitals and not expressed in substantive articles.

Non-equality directives are, surprisingly, more transgender inclusive. The EQD (2011),
covering the subject of asylum, encourages to take special consideration for gender-related
matters, and mentions gender identity specifically. Yet EQD applies to third country nationals
seeking international protection, and not the EU citizens. The VPD (2012), on the other hand,
applies to the victims of crime in the EU, yet its progressive nature is limited to the matters of
criminal investigations. The recitals of the directive, however, clearly state discriminatory

nature of the gender-based violence; offer protection from discrimination based on gender
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identity and expression as well as encourage to consider gender-related aspects of the victim

of the crime.

All analysed directives relegate the most transgender inclusive language (if they have any) to
recitals. The problem is that arecital of a directive is not an independent unit of legal value but
provides interpretation and understanding of the spirit of the law that exists behind the
substantive provisions or enacting terms — the articles (Klimas & Vaiciukaite, 2008). The
recitals provide a normative aspect in terms of communicating underlying norms, values, and
justification for the act, but they do not have self-standing legal power. Yet they are often used
in interpretation of the EU law by the CJEU (Humphreys, et al., 2015). As such, the gender
expression and identity are relegated to legal margins of the EU secondary law, with the hope

for the CJEU case-law to remedy the lack through its interpretations and decisions.

4.3. CJEU Case-Law — 4 Landmark Cases

Decisions of the CJEU are based on single cases, yet fulfil a quasi-legislative role through
setting standards, rules, and applicability basis for policy fields. A formulated CJEU decision
requires the implementation and transition into national law of the Member State (T6ller, 2010)
(Mdller, etal., 2010), thus offering the CJEU a chance to directly influence the domestic legal
landscape. The CJEU utilises both substantive provisions and recitals in its interpretations and

thus can provide a directive’s recital with a practical influence over the Member State’s law.

Case C-13/94 — P. v S. and Cornwall County Council (1996)

P. worked as a manager in educational institution, which was operated by Cornwall County. In
April 1992, a year after employment, P. informed the Director of the Studies (S.) that she
wished to undergo gender confirmation. As a part of genderaffirmative care, the doctoradvised
her to engage in social transition (e.g. wearing gendered clothing) before undertaking more
invasive treatments, so-called “life test” period. S effectively banned P from returning to school
premises while wearing clothes that reflected her gender identity. In September 1992, after
receiving minor surgical interventions, P. was given three-month termination notice, which
was set to come into effect in December 1992. The final gender affirming surgery was

performed after receiving the notice, yet before the termination deadline (CURIA, 1996a).
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P. agued that termination due to gender transitions constitutes to discrimination based on sex
in employment, and thus was prohibited by Directive 76/207/EEC (since 2006 replaced by
ETD) which implements equal treatment of men and women at work. The Defence argued that
Cornwall Council would have dismissed P. regardless of gender assigned at birth or confirmed
gender — the basis for termination was the fact of receiving gender affirming surgery (CURIA,
1996b).

The CJEU issued a bold judgement stating, that the scope of directive could not be confined to
one gender or another but must be interpreted in the spirit of the law and thus encompass those
who wish to undergo or had undergone gender confirmation. Dismissal on the grounds of
transition is thus sex-based discrimination (par. 20-21) (CURIA, 1996a). Effectively, said
decision opened the scope of the directive, and hence all sex-based provisions of the secondary

EU law, to a broader definition of gender.

The most interesting aspect of the case is the opinion of Advocate General (further AG)
Giuseppe Tesauro, issued in 1995. First, AG Tesauro established a paradigm that law cannot
separate itself from society and thus must adjust to changing times (par. 9), which is in line
with theoretical standpoint of Luhman (2004 [1993]). AG Tesauro reassured that
discrimination and suffering of transgender people is real and visible to the Court (par. 12) and
stated that discrimination of people cannot be acceptable simply because they fall outside of
preconceived legal notions and classifications (par. 17). He used a logical construct when he
tied unfavourable treatment of an individual not to their physical characteristic, but to the
prejudice, negative image and moral judgement —women are not discriminated because there
are women, but because of the view society holds about women. The same was true for
transsexuals — the problem is not in the fact of transition, as the Defenceargued, but in prejudice
towards gender reassignment (par. 20). As such, the dismissal from employment suffered by
P. was discriminatory in the spirit of referenced Directives, and thus offered protection to men

and women in their scope was applicable to transsexual individuals as well (CURIA, 1996b).

Such forward-thinking stance is not an outlier — the AGs of the CJEU are often tasked with
pushing the EU law towards modernity, establishing a vision for future Europe. The case also
occurred during the period, when AG-s — most from academic backgrounds — criticised

established case-law and sought to overturn it (Clement-Wilz, 2012).
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The negative aspect in this case stems from the fact that it does not take into account gender
identity / expression. The facts of the case state that P. was wearing gendered clothing before
undergoing transition, thus expressing her gender identity. S. banned P. from attending
workplace and transferred her to work from home and, upon the first of many gender
confirming surgeries, issued a dismissal note (par. 6) (CURIA, 1996b). Yet AG Tesauro sets
as a “starting point” of discrimination the moment of surgery and dismissal, not involuntary
transfer to home office. Effectively, removing a person from premises due to expression of
their identity affects transgender community, and not cisgender people, thus it could be viewed
as discriminatory treatment. Applying the Right to Change, the whole process of transition

shall be protected, and not the end result of a finished medical intervention.

As such, the problem of the AG’s opinion stems from the medicalised view of gender
confirmation that requires extensive surgeries and treatmentsto be valid. A such, the possibility
of self-determination when a person is trusted by the government to make own choice of gender
without undergoing medical evaluations, is unexplored. If the legal view adopted the standpoint
of the Right to Change, the intention to begin gender confirmation and expressing preferred
gender in the “smallest aspects” (e.g. clothing, preferred pronouns, etc.) would have been
protected, or at least addressed as well. Currently, as evident from AG Tesauro’s opinion, the

surgery is needed to recognise application of protection (par. 13) (CURIA, 1996b).

Itis impossible to overestimate the effect of the CJEU’s judgement in this case as it both opened
up the sex-based protection for transgender people, and was used as a point of reference in

following CJEU cases, such as:

Case C-117/01 - K.B. v National Health Service Pensions Agency and Secretary of State
for Health (2004)

K.B. worked as a nurse from 1976 to 1996 in the United Kingdom National Health Service
(further NHS). For 20 years of employment, K.B. contributed to NHS pension scheme with
hopes that if she were to predecease her partner (R.), he will receive her pension under
surviving spouse scheme. K.B.’s partner R. was a transgender man who was registered in the
United Kingdom Register of Births as a woman. The United Kingdom law at the time did not
allow for change of sex-marker in the registry, nor did allow for same-sex marriages. Thus,
even though R. had undergone full transition, he could not change his sex-marker in the

Registry of Births, due to which he could not been legally married to K.B. Without a legal
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marriage, however, the NHS could not award him the surviving spouse pension because, in the

view of the national law, he could not be considered a spouse (CURIA, 2004a).

K.B. argued that marriage requirement established by NHS pension scheme is discriminatory
on the basis of sex, as it could not be fulfilled by transgender people, even if the act of transition
made a couple heterosexual. Thus, under Directive 75/117/EC (here as ETD) K.B. could claim
protection for R. Defence argued that rejection stems from the unmarried status of the couple
— which applied to cisgender as well as other hetero- and homosexual couples — and thus did

not discriminate based on sex, including transition.

Coincidentally during the litigation the European Court of Human Rights (further ECHR)
issued a judgement in Christine Goodwin v United Kingdom (2002) (HUDOC, 2002) where it
made a clear departure from the previous case-law and ruled prohibition of transsexuals to
marry is in breach with the European Convention on Human Rights. The CJEU inquired if the
United Kingdon still wished to persist with the case and upon receiving confirmation ruled
that: i) it is for national court to decide whether R. and K.B. had taken sufficient steps to reach
recognition of R.’s preferred gender; and ii) absolute exclusion of transgender persons from
survivor’s pension scheme was in breach with gender equality of the Article 141 EC (now
Article 157 TFEU) (CURIA, 2004a).

AG Damaso Ruiz-Jarabo Colomer issued his opinion, which differs in nature from that of AG
Tesauro in the previously discussed case. AG Ruiz-Jarabo did not use as extensively the
narrative of human dignity and suffering, referring mostly to medicalized view of anatomical
changes (par. 25). Yet as a footnote 15 of his opinion, AG Ruiz-Jarabo provides a historic
overview of discrimination of transgender persons in Europe arguing that transgender people
have always existed. Moreover, he agrees with the view of ECHR and states that obstacles
prohibiting transgender people to marry are in breach with the general principle of the
Community (par. 66) and constitute sex-based discrimination (par. 72) — the inclusion of
transgender persons under protection against sex discrimination is a sign of effectiveness of
gender equality provisions (par. 76) (CURIA, 2004b). AG Ruiz-Jarabo concludes his opinion
with a recognition that suffering, which transgender persons endure, leads tosuicides or painful
and extensive medical interventions. By acknowledging that, the law should not “take refuge
in purely technical expedients in order to deny full recognition of an assimilation which has
been so painfully won” (par. 79) (ibid.).
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From the perspective of the Right to Change, this case reflects the divorce of transgender
issues from those of sexual orientation. As the couple in question were perceived as
heterosexual, yet unequal treatment stemmed from the gender of one of the partners, it is
reflects the larger division on the EU’s case-law dimension — LGB is without the “T” as they
fall under different source of protection. Although the view provided by AG Ruiz-Jarabo is
more heavily medicalized than that of AG Tesauro, it provides a necessary reference to trans
history, arguing that it is not a novel concept, but a part of history of humankind. AG Tesauro
did not engage in this narrative. Although this case again provides protection for the result of
(medical) transition, it does offer a definitive opinion on obstacles that prohibit a person from
changing relevant data in state’s registries. It is not included in the final aspect of judgement —
as the scope of the case is elsewhere — such a notion could be useful for arguing for protection

of the whole process of transition and its recognition by the Member State.

Exceptionally useful for normalization and de-marginalisation of transgender community is
AG Ruiz-Jarabo’s brief reference to transgender history, establishing both the legitimacy of the
community (as opposed to novel pathology or something “woke”) and providing an account of
rampant mistreatment in the past. As such, the expansion of anti-discrimination law and
inclusion of gender-sensitive provisions can be perceived as a remedial action, and not social

innovation.

Case C-423/04 - Sarah Margaret Richards v Secretary of State for Work and Pensions
(2006)

Sarah Margaret Richardswas born in 1942 and registered as a male on the Birth Certificate. In
2001 she underwent a gender reassignment surgery and thus finalised her social and medica
transition. Sarah Margaret Richards once reaching the age of 60 in 2002 applied for a state
retirement pension — the application was however denied on the grounds that retirement age
for men in the United Kingdom was 65. Although the United Kingdom — after two previously
analysed CJEU cases of 1996 and 2004 — adopted Gender Recognition Act (2004), it excluded
male-to-female transsexuals whose transition occurred prior to reaching the pensionable age
for a man. Thus, Sarah Margaret Richard’s application was denied (CURIA, 2006a).

The applicant claimed that this amounts to sex-based discrimination under Directive 79/7/EEC
(here as ESS) as cisgender women would have had access to the state pension at age 60, while

it is denied for transsexuals. Moreover, the United Kingdom did not fully recognise Sarah
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Margaret Richards under her acquired gender. The Defence argued that it is within the right
of a Member State to decide retirement ages and differentiate conditions for pensions for men
and women (CURIA, 2006b).

The CJEU decided that indeed such refusal to recognise Sarah Margaret Richards within her
acquired gender and not extending social benefits she was entitled to because of her gender,
not sex assigned at birth, amounted to sex-based discrimination (CURIA, 2006b). AG Francis
Geoffrey Jacobs delivered an opinion that — although called for recognising the United
Kingdom’s actions as discriminatory — departed from those of AG Tesauro and AG Ruiz-
Jarabo. If they engaged in dispute about social justice and called for a large application of the
law that would follow the EU’s commitment to equality in general, AG Jacobs did not partake
in this practice, delivering a very matter-of-fact legal opinion that was devoid of a larger social
context.

From the perspective of the Right to Change, said CJEU case is an example of a state failing
to recognise transition fully, albeit making it available. A transgender person had access to
gender affirmative care and could undergo all necessary procedures, yet the laws and practices
were not adopted to recognise such transition fully. It is tempting to interpret protection of
transgender persons’ rights as a simple prohibition of discrimination, harassment, and hate
crimes, yet —as evident from the CJEU ruling — inability to complete the process in the eyes of
the state, also amounts to discriminatory actions. It is not enough to prohibit unfavourable
treatment, but it is necessary to foster practices that would support achievement of an authentic

Self of transgender persons.

Case C-451/16 M.B. v Secretary of State for Work and Pensions (2018)

M.B. was born a male in 1948 and married a woman in 1974. In 1991 M.B. began social
transition to confirm her gender and underwent full gender reassignment in 1995. M.B. sought
a gender recognition certificate that would have validated her transition in the eyes of the
national law. However, in order to obtain the certificate, M.B. was required to divorce from
her spouse, as the United Kingdom did not accept retrospective same-sex marriages. Due to
religious reasons M.B. refused and did not obtain the certificate. In 2008 M.B. reached the age
of 60 — a retirement age for women in the United Kingdom. As was ruled in previously
mentioned CJEU case, M.B. was technically entitled to state retirement pension (CURIA,
2018a).
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M.B.’s application was however rejected based on the lack of aforementioned certificate. In
her application to the CJEU, M.B. argued that access to the state retirement pension cannot be
conditional on the annulment of her marriage, which was formed before her transition. Assuch,
it constituted to sex-based discrimination under Directive 79/7/EEC (here as ESS). The
Defence argued that questions of marriage and condition laid upon thereof, are within the
competence of the Member State. As such, the state can make the payment of pensions
dependent on annulment of the marriage. The CJEU decided that access to retirement pension
cannot be conditional upon a civil status and since cisgender women were not required to
dissolve their marriages to qualify for retirement, decision of the United Kingdom breached

non-discrimination provisions of the Directive (CURIA, 2018b).

AG Michal Bobek engages in a wider philosophical debate in his opinion on the case. Without
imploring the CJEU to make a courageous decision as was done by AG Tesauro, AG Bobek
outlines an inherent complexity of transgender issues in the view of law. Firstly, in order to
determine discriminatory treatment, one must produce a comparable group, which is inherently
hard as transgender people undergo “a considerable degree of dynamism” (par. 36). As such,
the law must adopt a greater degree of abstraction in order to account for their “unique status”
(par. 48). Secondly, a question is raised — at which moment transgender persons and fall under
the scope of protection based on sex (par. 74) and which conditions can be imposed by the

Member State to consider the transition valid (par. 71) (ibid.).

From the perspective of the Right to Change, the opinion of AG Bobek raises exactly the
matter this theoretical lens seeks to remedy. Firstly, without specific protection of gender
expression / identity, gender reassignment becomes a sub-category of sex-based discrimination
and is dependent on protections offered by sex as a protected ground (par. 36). In footnote 18
AG Bobek recognises this discrepancy and references relevant scholarly articles. In his
opinion, inclusion under protected ground of sex as a sub-category remedies conceptual
difficulties, yet from the view of the Right to Change, a whole process of transition must be
protected through establishing gender expression / identity as a protected ground. Otherwise,
the protection would apply only to the end-result — the finalised transition — and would be
contingent on conditions imposed by national law — a risk that AG Bobek recognises as well
in par. 71 (CURIA, 2018b).
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Secondly, I concur with the opinion of AG Bobek that inherent binary nature of sex as a
protected ground does not take fully into account inherent dynamism of transgender persons
and trajectory of the actualisation of their authentic Self (par. 63; 66; 72; 104). Without a
divorce from the sex-essentialist and deterministic view of the law, transgender people become
a part of protection only once their transition had been legally recognised by the state, which
usually occurs at the end of invasive, arduous gender reassignment process. As such, in words
of AG Bobek, legal orders of states “have struggled to catch up with a complex human reality”
(par. 104) (ibid.). Although the opinion of AG Bobek does not call for inclusion of gender
identity / expression or transition into CJEU’s judgement, nor does it widen the concept of
“gender reassignment” to include those aspects as well, it is valuable as it recognises existing
legal paradox between dynamic nature of the issue and static, predetermined legal categories
that struggle to operate outside of binary concepts. As such, it is interesting to see how the
CJEU will approach protection of non-binary and/ or intersex persons, if it is already struggling

with the inclusion of transgender community.

Coming back to the first working proposition outlined in Chapters 2 and 3, it is clear that the
scope and coverage offered by the EU anti-discrimination legislation on primary and secondary
levels as well as CJEU case-law is insufficient in offering protection for transgender persons.
The protection is offered mostly through expansion of already existing protected ground (sex)
and operates largely without taking into consideration gender identity, gender expression and
transition. The Right to Change is not extensively present as the jurisprudence follows
deterministic and / or sex-essentialist paradigm, yet recent legal acts (EQD and VPD) as well
as case-law (M.B. v Secretary of State for Work and Pensions) do show growing awareness of

existing discrepancy.
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Figure 1: Comparative Timeline of the EU Anti-Discrimination Legislation Development
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5. Member States Law and Situation of Transgender Persons

Table 2: Transgender Persons' Rights in 2023 Summarised by Member State and Legal

“Cause shade never made anybody less gay.”

24

Taylor Swift “You Need to Calm Down”, 2019

Category

Legal Hate Crime Medical Non- Total

Recognition | and Hate and Family | Discrimination

by the State | Speech Laws | Laws Laws
Austria 7/10 0/3 0/3 3/6 10/22
Belgium 9/10 213 1/3 6/6 18/22
Bulgaria 0/10 0/3 0/3 5/6 522
Croatia 4/10 213 0/3 6/6 12/22
Cyprus 2/10 2/3 0/3 0/6 4/22
Czech 4/10 0/3 0/3 5/6 9/22
Republic
Denmark 9/10 3/3 0/3 6/6 18/22
Estonia 7/10 0/3 0/3 5/6 12/22
Finland 9/10 213 1/3 6/6 18/22
France 8/10 2/3 1/3 5/6 16/22
Germany 8/10 2/3 1/3 4/6 15/22
Greece 7/10 213 1/3 3/6 13/22
Hungary 1/10 213 0/3 4/6 7122
Ireland 9/10 0/3 0/3 0/6 9/22
Italy 6/10 0/3 0/3 0/6 6/22
Latvia 3/10 0/3 0/3 1/6 4/22
Lithuania 4/10 0/3 0/3 1/6 5/22
Luxembourg | 10/10 3/3 0/3 5/6 18/22
Malta 10/10 3/3 2/3 3/6 18/22
Netherlands 7/10 0/3 0/3 5/6 12/22
Poland 5/10 0/3 0/3 1/6 6/22
Portugal 9/10 2/3 0/3 3/6 14/22
Romania 1/10 0/3 0/3 0/6 1/22
Slovakia 2/10 0/3 0/3 5/6 7/22
Slovenia 6/10 0/3 1/3 5/6 12/22
Spain 10/10 3/3 1/3 6/6 20/22
Sweden 6/10 3/3 1/3 6/6 16/22

24 (Genius, 2019)
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The transgender-related laws and policies of 27 Member States were evaluated based on

selected 22 indicators across 4 distinct categories: legal gender recognition by the state; hate

crime and hate speech laws; medical and family laws; and anti-discrimination laws. Indicators

were selected based on relevance to the Right to change (overview of indicator selection and

exclusion criteria is provided in Appendix 3). A set of 594 data points was obtained from Trans
Rights Map 2023 compiled by Transgender Europe (TGEU, 2023), and analysed based on

whether indicators were met (1) or not (0). A full overview of the data is provided in Appendix

5 as well as detailed country profiles in Appendix 6.

Based on provided scores, it is possible to rank Member States as following:

Table 3: Member States Ranking Based on Awarded Points for Transgender-Related Laws
and Policies in 2023
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Ranking | Member State Points
Awarded
1. Spain 20
2. Belgium 18
Denmark 18
Finland 18
Luxembourg 18
Malta 18
3. France 16
Sweden 16
4, Germany 15
5. Portugal 14
6. Greece 13
7. Croatia 12
Estonia 12
Netherlands 12
Slovenia 12
8. Austria 10
9. Czech Republic 9
Ireland 9
10. Hungary 7
Slovakia 7
11. Italy 6
Poland 6
12. Bulgaria 5
Lithuania 5
13. Cyprus 4
Latvia 4
14, Romania 1
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With acquired data, it is possible to have a preliminary picture of transgender persons rights in
the EU Member states and reflect it back on the offered protection on the EU level, which was
presented in previous chapter. The most avant-garde Member State, based on awarded points,
is Spain (20/22), closely followed by Belgium, Denmark, Finland, Luxembourg, and Malta
(18/22). The end of the spectrum is represented by Romania as the worst offender (1/22),
followed by Latvia, and Cyprus (4/22). Sweden, who is often perceived as a trailblazer of the
LGBTIQ+ rights, is in the upper section of the middle together with France (16/22). The Baltic
States also do not appear to be in unison — Latvia (4/22) and Lithuania (5/22) rank significantly
lower than Estonia (12/22) who shares number of points with Croatia, the Netherlands, and
Slovakia. Asa matter of surprise, Hungary ranks higher (7/22) than Italy, and Poland (6/22) as

well as two of the Baltic States.

If the proposition of Europeanisation of national policies holds true, as outlined in Chapter 2,
then it would be logical to assume that Member States who had been in the sphere of influence
of the EU longer would have better results. This, however, seems to be only partially true (see
Appendix 5). If the Member States that joined early have a high variability between countries
in the same year (e.g. Finland, Sweden, and Austria joined in 1995, yet Austria scored
significantly lower (10/22) than both of mentioned countries, 18 and 16 respectively). On the
other hand, new members from 2004 and 2007 enlargements tend to comprise the lower half
of the scale, with significant outliers being Malta (18/22), Croatia, Estonia, and Slovenia
(12/22). Thus, the evolutionary effect of the EU membership is somewhat present in terms of
the length of membership yet is not traceable in the way of new Member States undergoing
liberal reforms to appease the EU prior of accession —the 2004 and 2007 enlargement states at
large score lower than seasoned ones. This is, however, to be expected, as the EU has no strong
stance on transgender-inclusive provisions in the EU law as was demonstrated in the previous

chapter.

Analysing the division of legal categories, it is clear that the Member States tend to struggle
the most with medical and family law. The Member States still have medicalised view of
transgender experiences, requiring extensive evaluations and invasive surgeries to recognise
person’s preferred gender. Only Malta views transgender identity not as a pathology, while
others refer to it as a product of gender dysphoria. Gender self-determination — when an
expressed declaration of an individual is enough for commencing the process — is available in

8 Member States, while only 11 do not require mental health diagnosis. The situation is better
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when bodily autonomy is concerned — 14 Member States do not require medical intervention
or surgeries for legally recognising person’s gender. 7 Member States still require sterilisation

prior to transitioning.

Yet, albeit preserving person’s fertility, the Member States are struggling with the inclusion of
minors. Transgender parenthood — when a parent is referred in child’s Birth Certificate by
acquired gender, not as “mother” or “father” — is recognised in 4 Member States only. If the
child wishes to undergo transition, only 12 Member States have procedures for legal gender

recognition of minors, while slightly more — 15 — allow underage name change.

Such medicalised view not only excludes non-binary and / or gender fluid persons, but it also
heavily infringes on bodily autonomy by holding documented sex-markers “hostage”,
effectively imposing a set of invasive surgeries on a person who wish to change their
documents. Additionally, it is possible to interpret this matter as a class issue — surgeries may
require financial contributions (depending on the coverage offered by the national health
system) and extensive rehabilitation period, which may be unachievable for those from
vulnerable socio-economic class. Of course, the use of the Right to Change — or any
fundamental right for that matter — should not be dependent on monetary capacity and thus, the
generalised identity-based view is more inclusive and sensitive towards transgender

community grievances.

From the perspective of legal gender recognition by the state, the vast majority of Member
States have legal (21) and / or administrative (23) procedures for gender recognition. 23
Member States allow name change for adults. The matter becomes delicate when it comes to
dissolution of previous marriages — 10 Member States still have the requirement of divorce
despite the CJEU case-law being sceptical about it. This issue is partially tied to whether a
Member State recognises same-sex marriages or not. It is not uncommon for some transgender
persons to transition later in life due to financial considerations or unavailability of gender-
affirming healthcare in their youth. In some cases, the transition may occur while a person is
in a recognised marriage with a partner of opposite sex. In the case of undergoing legally
recognised sex-change — whether that may be through surgery or identity-based — the change
of sex-marker is also applied to the previously issued Certificate of Marriage. Thus, if the state
does not recognise same-sex marriages, the union is deemed null and void, which again may

impact — depending on national regulations — social status, availability of tax-breaks for
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married couples, status of assigned medical representatives, and state pensions. Even in the
case the Member States offers possibility of a civil union, it cannot be applied retroactively to
“replace” the now-void marriage from the date of the wedding. As such, although same-sex
marriages are often seen as a matter of lesbian and gay couples, their absence has the most

devastating effects on the transgender community, especially on the already married couples.

A certain effect of the EU law can be seen in the area of anti-discrimination law of the
Member States. Since the equality directives were a part of the EU acquis, some expectations
trickled down to national level — vast majority of Member States (23) extend protection of
gender identity in the area of employment, following the CJEU judgements in 4 landmark
cases. The enthusiasm dims where EU law does not provide expressive directions — protection
of gender identity in access to goods and services, and education (18) is less widespread, yet
still largely present due to effect of the EAD. Areas of healthcare and housing are protected by
fewer Member States (15) despite protection in housing is protected by EAD, but most
expressively by RED in the case of ethnic and racial minorities. Sexual orientation, however,
is excluded as a protected ground in this area. Additionally, only 10 Member States have
expressis verbis protection of gender identity / expression under national anti-discrimination
legislation — not to underestimate the role of domestic politics, such omission is expected as
the EU primary law itself does not specifically mention gender identity / expression as a

protected ground.

When it comes to hate crimes and hate speech, half of the Member States include gender
identity as a provision. Gender expression inclusive hate crime laws are in place in 14 Member
States, hate speech laws in 13. Yet subsequent policies and strategies to tackle the problem
exist only in 6 Member States. Quite interestingly, despite the fact that 26 Member States hold
medicalised view of transgender experiences, only 5 have actively banned conversion therapy,
which seeks — by using inhumane and pseudo-scientific methods —to “cure” gender dysphoria,
thus rivalling the state in offering “healthcare”. Extensive hate crime and hate speech laws may
be mitigators of conversion therapy ban as they largely outlaw prejudiced actions against

transgender community.

Coming back to the second working proposition of this thesis - although Member States have
taken over anti-discrimination requirements set by the primary and secondary law of the EU,
the actualisation and recognition of the Right to Change remains insufficiently regulated /
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codified on a national level. From outlined above it is evident that partially the proposition is
correct — the Member State, to some extent, have taken over provisions of the primary and
secondary law, however few they were. As such, it is left largely to Member States own volition
to decide if the protection is extended to transgender persons and / or includes gender identity
/ expression. Due to that, the Member States’ enthusiasm diminishes with each step removed

from the expressed EU law and the CJEU judgement.

Moreover, a problem remains with the type of rights that transgender community is seeking.
All medicalised and binary-supporting measures — name change, gender recognition on legal
and administrative levels — are provided to persons who wish to transition from one end-point
to the other, yet measures that allow for dynamism and support transitioning toward authentic
self — protection of gender expression in anti-discrimination laws, not requiring extensive
surgeries and / or diagnosis — are far less popular. The epitome of state’s trust in individual’s
ability to determine their gender themselves, to know their authentic Being, is available only

in 8 Member States.

Thus, the statements of AG Tesauro and AG Bobek find confirmation — the state is not
comfortable with ambiguity and seeks to shuffle transgender persons into one of the two
predetermined categories (male/female) as soon as possible while minimising their options to
re-transition or remain non-binary. If the approach was based on the Right to Change, measures
supporting dynamism and transition — by extending protection or not requiring finalised
surgical intervention — would be more widespread. The current view is sex-essentialist and
deterministic — gender dysphoria is a pathology (as opposed to “normal” cisgender persons)
that can be remedied through gender reassignment, which locks a person in his new acquired
gender. The existentialist view recognises fluidity of human nature and its quest toward
authentic Self, and thus transgender persons are not outliers, but a unique group of humans that
seeks more change than an average citizen. The way they express their gender is up to them
and protection of the law should not start only at the moment when full transition is officially

recognised.
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6. Discussion — Is There Some Room for Changing Self?

“The law dislikes ambiguities
and it is certainly simpler to think in terms of Adam and Eve %>
Advocate-General Giuseppe Tesauro in Opinion on the case C-13/94, 1996

It goes without saying that transgender persons must be protected from prejudice,
discrimination, hate crimes or speech. As they seek transition — the actualisation of their
authentic Being in the most de Beauvor-ian sense — the state must not only offer basic
protection from discrimination but provide support for gender affirming care. The Right to
Change views protections provided by the anti-discrimination legislation through the question
is the transition from one gender to another if not supported then at least not inhibited? The
determinist view that is currently held by the Western legal systems, offers protection largely
at the end-points of the transition scale. It is uncomfortable with ambiguity and operates in
medicalised view of transgender issues; includes “gender reassignment” as a sub-group of sex-
based protection from discrimination instead of adding gender identity / expression as a

protected ground; and does not account for non-binary and gender fluid people.

The existentialist view, on the other hand, stems from philosophy of Heidegger, Sartre, de
Beauvoir, and stresses the importance of uncovering and actualising the authentic Self. If
transgender rights are approached from sex-essentialist and deterministic view, which is briefly
discussed here as the Right to Remain, then human nature is seen as static, and one can only
wish to hop from one category to the other while being protected only at the beginning and end
points of transition. The Right to Change, on the other hand, would argue that the whole process
of transition, may it be as little as wearing a dress once a week, must still be protected and not
inhibited by the state. By inhibition are meant bureaucratic and legal obstacles that increase the
subjective “price” of transition — being that undergoing invasive surgeries, requiring third-party
evaluations, enduring forced sterilisation and / or dissolving preexisting marriage. When the
price is too high, an individual fails to actualise their true Self and falls into mauvais foi — the
bad faith. Taking into account high suicide rates among transgender persons if there is little
societal support and availability of means for transition, the bad faith can be taken literally
(Bauer, et al., 2015).

25 Opinion on the CJEU case C-13/94 P. v S. and Cornwall County Council, par. 17 (1-2153) (CURIA, 1996b).
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Thus, let us refer back to two initial research questions. The first one, concerning the EU law
is as follows - How and why does the EU anti-discrimination legislation accommodate the

Right to Change of transgender persons? If it does not, why so?

As was demonstrated above, the primary EU law struggles with not only transgender persons,
but with the extent and number of offered protected grounds in general. There exists
discrepancy in scopes between grounds outlined in TFEU and EUCFR, as well as their usage.
Trickling down to the secondary EU law, a narrower scope is used (only 7 protected grounds),
while EUCFR allows for inclusion of any discrimination on any ground. From the secondary
law such narrow view trickles down to CJEU decisions — the CJEU rulings rarely include
references to the EUCFR, focusing instead on relevant provisions of the Treaties as well as
directives?®. Albeit it can simply be seen as taking one out of two equal legal routes, the lack
of proper reference to EUCFR can be a sign of a lack of consideration during the litigation

(Ward, 2018). This, in turn, can indicate failure to utilise all spectrum of legal possibilities.

This is supported by the fact that European Court of Human Rights — the comparable
counterpart of the CJEU yet tied to the Council of Europe — had utilised the wider scope in its
decisions in such cases as Kjeldsen, Busk Madsen and Pedersen v Denmark (1976) (HUDOC,
2010 [1976]), and Sidabras and Dziautas v Lithuania (2004) (HUDOC, 2003). Thus, it engaged
in wider activist jurisprudence than the CJEU, which had utilised the narrow set of protected
grounds stemming from the TFEU rather than the Article 21 EUCFR. In other words, the
primary EU law already fails to include the Right to Change of transgender persons by not
having a relatable protected ground (e.g. gender identity / expression), and — with the help of
the CJEU 4 landmark rulings — shoehorning them under the category of sex-based
discrimination. This is poignant as the EUCFR does give a wider scope of protected grounds

that could be used for inclusion of transgender persons.

The Right to Change is reflected even less in the secondary EU law, mostly focusing on
gendered divisions male-female. In order to apply to transgender people as well, ESS, EAD,
and ETD had to be “artificially” expanded through relevant CJEU judgements or meeting

minutes of the Council of the EU. In neither of those gender identity, gender expression or

26 As outlined by Ward (2018) this can happen even when the Member State’s court asks for interpretation of the
Article 21 EUCFR specifically,aswasin the case C-354/16 Ute Kleinsteuberv Mars GmbH (question 2) (CURIA,
2017).
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transition did make it to substantive provisions of directives yet were mentioned in recitals in
the case of ETD. Surprisingly, more transgender-inclusive provisions were located in directives
that were not dealing with anti-discrimination or equal treatment — EQD and VPD. In them,
the gender expression / identity or matters relating to gender (in either asylum claims or crime
investigation) were included in substantial provisions outside of recitals — the latter do not hold

legal power.

It would not be an overstatement to credit transgender rights in the EU to the CJEU’s activism.
Yet even 4 landmark cases are plagued with recognition of protection only once the end -result
of transition is achieved, with the last case — M.B. v Secretary of State for Work and Pensions
— showing awareness of said paradox. Albeit the CJEU offered protection to those who
underwent transition, and even stating in the case P. v S. and Cornwall County Council that it
is applicable to those wishing to undergo the process (yet excluded the episode of social
transition of P. as the beginning of discrimination), the decisions and opinions of AGs do not
extend beyond that. Thus, gender identity / expression — which are necessary for the

actualisation of Being under the Right to Change — remain in the grey area.

As such, 1 would like to argue that even though there is growing awareness of dynamism
inherent to transgender issues, the CJEU judgement still operate under sex-essentialist and
deterministic view of human nature. This, however, is only partially their liability, as the
underlying law — both on the primary and secondary levels —is largely oblivious totransgender
issues. Yet, the CJEU made do with what little was offered and still provided a case-law that
protected, even if only partially, transgender persons. Similar conclusion was reached by the
European Commission in 2018 thematic report where it was stated that the CJEU, albeit willing
to extend protections to transgender applicants in the spirit of the law, still has restricted — and
often medicalised — view of transgender identities, partially due to the nature of the cases that
are brought before the CJEU (European Commission, 2018). As such, the CJEU and by

extension the EU must engage more in social justice aspect of anti-discrimination.

The departure from a purely economic rationale of the ECSC and EEC towards a more virtue-
driven and social Union was also called upon by the AG Ruiz-Jarabo in the previously
mentioned case K.B. v National Health Service Pension Agency and Another. In his opinion
par. 80 he states that if the EU wishes to be the beacon of integration not only of communities,
but of people, then its law must reflect social justice (CURIA, 2004b).
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Thus, the answer to “how?” part of the research question is “partially covered” due to: i)
discrepancies in the scope of protected grounds in the primary law; ii) consequentially, a
narrow scope of the protected grounds in the secondary law that largely does not cover gender
identity / expression (except EQD and VPD); and iii) due to medicalised and sex-essentialist
approach of the CJEU in its rulings. The answer to the question “why?” is trickier and would
amount well for a separate academic inquiry, yet within the scope of this thesis, one reason can

be proposed: unaccounted difference.

When analysing the prohibition of discrimination in the EU law, it became evident that there
is a certain philosophical weakness in the formulation of the protected grounds. As Aristotle
has outlined in the Nicomachean Ethics the same cases must be treated alike, and different
cases — differently. Said principle is foundational in Western legal philosophy when searching
for comparable grounds and precedents. However, when examining the list of protected
grounds brought forward by the Treaty of Amsterdam and confirmed in the Treaty of Lisbon,

the protected grounds are not similar in nature.

The Article 19 TFEU names following protected grounds: sex, racial or ethnic origin, religion
or belief, disability, age, and sexual orientation. In the cases of sex, ethnicity, religion,
disability, age, and sexual orientation limited to lesbian, bisexual, and gay relations, the person
seeks to reinforce its right to live as one is and maintain their identity and the state of Being.
Their authentic Self is already actualised by living in certain age, certain body, certain system
of belief. What prohibition of protection seeks todo, is to protect such existence, and let named
minority groups be as they are. Transgender people —included either through protected ground
of sex or sexual orientation — seek to transition towards authentic Self, thus exhibiting
dynamism that is absent in other groups. As the wish for transition is unaccounted, the legal
system treatsthem based on static categories — male / female — instead of recognising inherently
unique position. Assuch, the protection is largely offered through preexisting categories at the
end-point of transition, yet does not provide it throughout the process. Similar view was also
expressed by AG Tesauro and AG Bobek in their respective CJEU cases. Where I, however,
dissent from their opinion, is in the question of remedy — if AG Tesauro and AG Bobek sought
it through artificial expansion of sex as a protected ground to include gender reassignment as a
sub-category, 1 would like to argue that from the standpoint of the Right to Change, an inclusion
of separate ground — gender identity / expression — would solve the underlying issue of an

“omitted variable”.
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Now, returning tothe second research question - How and why do Member States accommodate

the Right to Change of transgender persons in its national legislation? If they do not, why so?

Inorder for the EU to virtue-signal or “Europeanise” national policies and laws of the Member
States, there must be a certain something to trickle down. Yet as was demonstrated above, the
EU primary, secondary, and the CJEU case-law seem to be rather disjointed in the matter of
inclusion of transgender persons. As such, it is not entirely surprising that Member States
accommodate transgender persons and their Right to Change to a varying degree behind what

is expressively required by the EU law.

The Member States still hold largely a medicalised view of transgender experience — self-
determination is not widespread as opposed to requirements of a mental health diagnosis and /
or extensive medical interventions. Even if basic procedures for gender reassignment and
confirmation are widely available, gender expression / identity are expressively mentioned in
the anti-discrimination legislation in less than half of the Member States. The issue seems to
be partially tied to the length of the EU membership — the old members seem to score higher
on average than those who joined during 2004, 2007, and 2013 enlargements. However, there
are notable outliers in both cases as well as significant variation within one accession year.
Thus, another scholarly inquiry could be focused on why reformative power of the EU
accession — and wish to appease the EU with minority-inclusive reforms — seems to yield

insignificant results in transgender inclusion.

The application of the Right to Change would have switched the focus from facilitation of
achieving the end-point of transition, towards including the whole transition journey under
protection of relevant laws and policies — from gender expression / identity being included in
anti-discrimination legislation, to a heavier presence of gender-sensitive hate crime and speech
laws. Gender self-determination without the involvement of the third party would be more
widespread, as the state would trust an individual to be responsible for the actualisation of the
authentic Self. Currently, the view held by most of the Member States is sex-essentialist and

deterministic, which mirrors the position held on the EU law level.

Thus, the “how?” part of the question is again answered as “partially covered” with minimum
necessary requirements in place — all additional avant-garde measures are adopted voluntarily

and their spread vary greatly across Member States. The “why?” part of the question is
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answered —within the scope of this thesis — by referring to disjointed approach on supranational
EU level. Absence of a common approach and understanding on the EU level reflects back on
the Member States. Albeit the CJEU is a noteworthy ally, the court acts reactively within the
framework of the cases brought by applicants. As such, the protection of transgender persons’
rights is heavily dependent on whether litigation takes place, which may require extensive
financial resources from potential applicant. This turns the issue heavily dependent on socio-
economic factors, which can be remedied through the EU taking a more proactive stance.
However, as we have seen with the attempts to legislate the new Equality Directive
COM(2008) 426, which is under scrutiny of the Council of the EU until this day, such actions
can be stalled by opposition of the Member States.

Combining both dimensions, the EU anti-discrimination legislation on the secondary level is
plagued by the same weaknesses as the national laws in the same field. As outlined by Freeman
(1996) and evident from the findings, the directives and regulations suffer from the
Perpetrator’s Perspective where they misunderstand the mechanisms behind the discrimination.
First and foremost, aforementioned directives and gender-sensitive provisions, operate based
on perpetrator-victim divide — the overall context and systematic aspects of discrimination are
not recognized. Insuch view, the discriminatory actions are a matter of individual choices, not
a result of systems and structures of power. Thus, the inequalities are harder to tackle, as the

root cause is not addressed, only the symptom.

For example, there may be prohibition of discrimination of transgender person in employment
(e.g., wrongful termination of contract due to undergoing transition), but at the same time there
is no requirement for a state to recognize non-medicalised approach to gender confirmation,
which is inevitably based on sex-essentialist dichotomy and patriarchal view of certain gender
roles and their attributes. As such, the historic roots of the transgender discrimination in
particular and gender discrimination at large remain unaddressed. | agree with Freeman (1996)
that unawareness of historic context as well as individualistic, rather than a structural view,
leads the legislators to approach the protected grounds believing that the playing field among

people is equal and discrimination occurs as a hiccup in otherwise healthy organism.
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7. Conclusion
“Because being yourself'is not your ideology. It’s your identity.
And no-one can ever take it away. "%’
Ursula von der Leyen, “State of the Union Speech ”, 2020

The inquiry stems from philosophical application of Aristotle’s principle “alike cases must be
treated alike” to protected grounds under anti-discrimination legislation. As most of the
protected minority groups seek to remain as they are and preserve their already established
identity, transgender persons wish to actualise their authentic self through change. Recognition
of this philosophical discrepancy led to formulating a new theoretical lens — departing from
deterministic and sex-essentialist view of human nature, which is a ruling paradigm of Western
legal philosophy, | propose the Right to Change, which is based on existentialist logic of

actualisation of authentic Being.

Stemming from the works of Heidegger, Sartre, and especially de Beauvoir, the Right to
Change, in the case of transgender people, is focused on whether the whole process of
transition as well as expression of the true Self, is supported and recognised by the state. As
such, the Right to Change is actualised when a person is allowed to undergo transition towards
preferred gender and sex without coercion, negative effects, and hindering bureaucratic
obstacles in a manner that is supported and recognised by authorities of the state. Itis contrasted
with its deterministic counterpart — the Right to Remain, which seeks preservation of already

existing identity and facticity of Being without negative consequences (e.g. assimilation).

The EU acts not only as a supranational authority, but — since the departure from the economic
roots of ESCS — also as a pioneer of social justice and guardian of fundamental rights. The
supremacy of the EU law allows it to enact changes in national legal order of the Member
States, yet they are also receptive of value-signals issued by the EU institutions through
socialisation. Thus, membership in the EU can cause “Europeanisation” of domestic policies
and laws either through legal procedures or belonging to the same space of shared norms and

values.

In order to test how transgender rights are protected on the EU and Member States levels, the

Right to Change is applied in twodistinct dimensions. First research question inquires how and

27 (European Commission, 2020)
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why the primary and secondary law of the EU and the CJEU case-law accommodate the Right
to Change of transgender persons. For that, three relevant legal documents — TEU, TFEU, and
EUCFR —on the primary law level, and 7 directives — ESS, RED, FED, EAD, ETD, EQD, and
VPD - on the secondary level are examined. In additionto them 4 landmark cases of the CJEU,
together with judgements and opinions of AGs, are reviewed through the lens of the Right to

change.

To uncover the extent of transgender rights in the Member States, the Trans Rights Map 2023
is used as a proxy. From there, 22 indicators relevant for the Right to Change are selected and
transferred on a binary Yes (1) and No (0) scale across 4 dimensions — legal gender recognition
by the state; medical and family law; hate crime and hate speech law; and anti-discrimination
law. Whole dataset is provided in Appendix 5, Member States’ country profiles in Appendix

6, and prevalence of rights across mentioned dimensions in Appendix 7.

The results of inquiry, described in detail in Chapters 4, 5 and 6, indicate following: the EU
primary law suffers from discrepancy in the scope of protected grounds as their number differs
between TFEU and EUCFR, yet both of those acts are on an equal legal footing. Moreover, as
gender identity / expression and transition are not mentioned as protected grounds, through the
CJEU case-laws they are shoehorned under the protected ground of sex. The secondary level
suffers from the same problem — anti-discrimination directives (ESS, RED, FED, EAD, ETD)
either donot mention gender reassignment and / or gender identity / expression, or are extended
to cover them artificially through either the CJEU case-law, or through a reference in recitals
(ETD). Non-thematic directives — EQD and VPD — have a more transgender-inclusive language

and scope in substantive provisions.

The CJEU case-law has 4 landmark cases that derived the protection of gender reassignment
from existing, and rather gendered, secondary EU law. The pioneering role of the CJEU and
opinions of AGs cannot be overstated — AG Tesauro (case C-13/94) opened the protected
ground of sex to include transgender persons, AG Ruiz-Jarabo (case C-117/01) provided a
historic overview of mistreatment of transgender persons and acknowledged suicides among
members of the community, AG Jacobs (case C-423/04) avoided extending the topic beyond
legal matters, and AG Bobek (case C-451/16) confirmed existing problem with the dynamism
of transgender experience compared to static legal categories of male / female. Despite how

avant-garde the judgements were, the CJEU still suffers from the same medicalised view of
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transgender persons as the EU law at large, and offers protection from discrimination at the

end-point of gender reassignment.

On the national level the Member States still hold largely a medicalised view of transgender
experience — self-determination is not widespread as opposed to requirements of a mental
health diagnosis and / or extensive medical interventions. Even if basic procedures for gender
reassignment and confirmation are widely available, gender expression / identity are
expressively mentioned in the anti-discrimination legislation in less than a half of the Member
States. The application of the Right to Change would have switched the focus from facilitation
of achieving the end-point of transition, towards including the whole transition journey under
protection of relevant laws and policies. The “Europeanisation” is not significantly pronounced
as the EU law itself lacks clarity on the issue with the biggest advancements being achieved
through the CJEU case-law. The Member States vary in their degree of actualisation of the
Right to Change and protecting the whole period of transition —the bare minimum requirements

that stem from the EU law are met, yet voluntary extension beyond that is relatively limited.

As such, changing theoretical lens to the Right to Change, which is more focused on supporting
and protecting the dynamism of transgender community, uncovers poignant gaps on both the
EU and national levels. The deterministic and sex-essentialist view of the law protects the end-
result of transition — a individual’s rights post transitioning. From this vantage point offered
protections are enough. Yet through accepting existentialist paradigm, it becomes evident that
matters related to change and dynamism — such as gender expressions / identity; gender self-
determination; de-pathologisation of transgender experience — are less expressively protected.
Thus, the Right to Change shift focus from the end-points towards the whole process of
actualisation of the authentic Being, and through that remedies the philosophical paradox
mentioned in the beginning of this Chapter by accounting for changing and dynamic nature of

the transgender community.

7.1. Perspectives on Future Research

A fruitful academic inquiry leaves the researcher with more questions than she was set to
answer — | can attest that this is the case. First and foremost, | would like to suggest further
research of transgender persons as a separate object of research, be that in the field of history,

law, or political sociology. Second, it would be interesting to uncover the reasons behind such
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contrasting approaches of two courts — the CJEU and the ECHR — to protected grounds and
discriminatory actions. Third, accumulated dataset of transgender rights in the Member States
is inviting for a deeper quantitative analysis to explore underlying reasons behind variation —
inclusion of such control variables as GDP, population, religiosity, and / or level of education
can suggest commonalities that are yet to be discovered. Finally, a theoretical expansion of the
Right to Change would be a welcome addition, for example, through applying it to other groups

with innate dynamism, such as religious converts or people in the process of transitioning from
one citizenship to another.
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Appendix 1: Terminology

Albeit there are numerous explanations of the terms which demarcation depends solely on the
field of usage —for example more medicalised definitions in the healthcare studies etc — for the
sake of this work will be utilised interpretations provided in the updated Y ogyakarta Principles
(2017) and in the Directorate General (further DG) Justice and Consumers report Trans and

Intersex Equality Rights in Europe —a Comparative Analysis (2018).

The Preamble of the Yogyakarta Principles is a result of collective intellectual work of the
second international panel of experts in international human rights law, sexual orientation,
gender identity, gender expression and sex characteristics (YP+10, 2017). DG Justice and
Consumers report, on the other hand, uses definitions that correlate with relevant EU policies
and decision of the CJEU case-law (European Commission, 2018). Thus, provided definitions
are stemming from legal, rather than cultural or medical view of the matter as well as exist in

the context of the EU law, which makes them suitable for the scope of this thesis.

Gender Expression — Outward presentation of each person’s gender derived from socially
constructed perception of attributes that are common among certain gender (e.g. clothing,
mannerisms, behavioural patterns). It is important to note that person’s gender expression may

not always correlate with their gender identity (YP+10, 2017).

Gender Identity — Deeply personal and profound individual experience of gender, which may
differ from sex assigned at birth (ibid).

Sex Characteristics — Bodily attributes of one’s biological sex, such as genitalia and secondary

physical attributes that develop after reaching puberty (ibid).

Transgender / Trans — An umbrella term that includes those people whose gender identity
and / or gender expression differs from the sex that was assigned at birth (European
Commission, 2018). Such definition is also used by the CJEU and referred to in the Opinion
of Advocate General (further AG) Sharpston in the case NH v Associazione Avvocatura per i
diritti LGBTI (C-507/18)28,

28 Case C-507/18 - NH v Associazione Avvocatura per i diritti LGBTI - Rete Lenford, footnote 6 (EUR-Lex,
2019)
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Transition — A process when a person lives and experiences life within the framework of their
preferred gender. Such process may be public or private and can — but does not necessarily
have to —extend into various spheres such as medical, social, legal etc (European Commission,
2018).

Cisgender — A person, whose gender identity overlaps with the sex they were assigned at birth.
Derives from the Latin word cis meaning “on this side of”” and is largely used as an antonym

to transgender (European Commission, 2018) (Schilt & Westbrook, 2009).

Discrimination — a morally unacceptable act when a person is treated less favourably than
others due to consideration, which is morally irrelevant (Feldman, 2002) (Ellis & Watson,
2012).

Gender-Affirming Care — A set of offered healthcare procedures and services with the goal

to medically affirm person’s gender. May include hormone therapy and / or sex-change

surgeries (Hughto, et al., 2017).
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Appendix 2: Structure of the Actualisation of Being based on de

Beauvoir (2018 [1947])

4

BEING

INTENTION
“In order to actualise
Being, the man must
make itself intentionally
a lack first.”

(p.11)

REASON
»Being gives meaning
and justifies actions of
a person. Man must be
right in his own eyes.”

(p. 13)

T

JUSTIFICATION
“Reasons to exist come
from existing. Man
justifies world and makes

himself exist validly.”
(pp. 46; 61)

RESULT
,This makes a man
present to the world and
the world present to

WORLD
,,The world if willed
by man. Subjectivity
is reabsorbed into

BODY
“Body is not a mere brute
fact, but medium through
which the world can be

him.” reality.” experienced.”
(p.11) (pp. 16; 19) (p. 44)
IFNOT OTHERS SOCIETY

“If the Being is not
disclosed, a man takes
refuge behind labels and
ready-made values. Man
maintains his presence
on the level of a pure
facticity. Rejection of
existence is another way
of existing.”

(pp. 46-47)

,,Men must be
conscious of freedom
of others.”

(p. 22)

“The existentialism does
not focus on a universal
man, but collective of
free men, who move
towards their ends. Man
is not oppressed by
things, but only by other
men.

(pp. 17; 87)
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Appendix 3: Transgender Europe Map Indicator Inclusion and

Exclusion Criteria

Trans Rights Map 2023, produced by Transgender Europe, provides a country-specific ranking
for 54 European and Asian states based on 30 indicators (TGEU, 2023). Albeit all of them

provide invaluable insight into the state of legal protection of transgender people, the scope of

this thesis is limited by previously formulated Right to Change, as outlined in Chapter 2. Thus,

an overview of included and excluded variables is provided to foster transparency of the

inquiry.

Reason

Existence of legal measures | Included
for gender recognition

Existence of administrative Included
measures for gender

recognition

Name change procedures Included
available

Name change available Included

without age restriction

Self-determination available | Included

The Right to Change is formulated
as a recognition of transition by the
state authorities as expressed in
legal and administrative provisions
and practices. Thus, all indicators
reflecting legal gender recognition
are included.

intervention required

No diagnosis or Included

psychological opinion

required

No compulsory medical Included partially Combined into one indicator
intervention required “Medical or surgical intervention
No compulsory surgical Included partially required” as it reflects the need to

undergo extensive and invasive
process to actualise one’s authentic
self.

No compulsory sterilisation | Included
required

As the Right to Change stipulates
that the change must be available

No compulsory divorce Included and recognised without negative

required consequences for a person,

No age restrictions for the Included indicators that reflect potential

transition bureaucratic obstacles are
included.

Non-binary gender Excluded Non-binary people are outside the

recognition scope of this inquiry.

Gender identity is included | Excluded
in asylum procedures as a
gualifying criterion

Inclusion in asylum policy does
not reflect the level of difficulty for
transition in one specific state.

Hate crime law in place Included

29 Trans Rights Map 2023 Europe & Central Asia, created by TGEU, available at:

https://transrightsmap.tgeu.org/
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Hate speech law in place

Included

Hate crime and speech laws reflect

Policy tackling hatred Included state’s view of unacceptable
behaviour and set to protect
persons from negative
consequences of their transition.

Non-discrimination laws Included Non-discrimination provisions

cover the area of based on specific areas stem from

employment the differentiation in the EU law

Non-discrimination laws Included (some areas covered, some not).

cover the area of healthcare Non-discrimination provisions

Non-discrimination laws Included established by the state reflect the

cover the area of education availability of transition without

Non-discrimination laws Included negative consequences for a

cover the area of goods and person.

services

Non-discrimination laws Included

cover the area of housing

Equality body has a mandate | Excluded Albeit useful tool in minority

to act rights protection, it does not have

Equality action plan Excluded as strong legal power as laws and
administrative practices.

Anti-discrimination laws Included Transition and expression of

expressively state protection preferred gender are protected by

based on gender expression the state and measures set to

Depathologisation of Included prevent an individual from

transgender experience actualising one’s Right to Change

Prohibition of conversion Included are prohibited.

therapy

Transgender parents are Included

recognised

Non-binary parenthood is Excluded Non-binary people are outside the

recognised

scope of this inquiry
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Appendix 4: Development of the EU Anti-Discrimination Legislation
as a Whole

1.1. Emergence of the EU Anti-Discrimination Law in General

On European continent the matters of equality and law had found their beginning in the Ancient
Greece where adult male citizens were enjoying a set of guaranteed rights such as isegoria,
isogonia, ispoliteia, isonomia, isomoria, and eudaimonia3®. It must be noted, however, that
those principles applied to the upper class of Ancient Greeks, most notably Athenians, and
excluded several groups such as women and foreigners (Belavusau & Henrard, 2019). The
justification for such exclusion laid in a belief that citizens of the polis were naturally qualified
to participate in democratic processes, whereas others were not. A more egalitarian view, which
supported the expansion of rights towards minority groups, was brought by the French
Revolution (1789 — 1799) and codified after the World War 11 as The Declaration of Human
Rights (Liddel, 2013).

The story of the EU anti-discrimination law3! follows the creation of the European Coal and
Steel Community (further ECSC), precisely reflecting the /’esprit du siecle. The Shuman
Declaration (1950), a starting point for the creation of ECSC, was in a sense a reactionary act,
drafted after the devastating World War I1. Pooling the coal and steel production under the
High Authority was set to minimise the risk of another war, yet the Declaration also touched
upon more ambitious topics: maintenance of peaceful relations; raising living standards;
development of African continent; and possible federationof Europe (European Union Official
website, 2020). The Shuman Declaration was not only an answer to the atrocities of the past,
but also a reflection of the 20! century European idealism, confined in such terms as Peace,
Prosperity, and Supranationalism (Weiler, 1995), and the first major attempt to move past

nation-state in issue resolution (Harris, 2011).

The same sentiment was echoed in the Europe Declaration (1951), which established “Europe”

as a political entity with “shared destiny” (Historic Archives of the Council of Europe, 2022

30 Isegoria — the freedom of speech; isogonia —equalrights of birth in the same class; ispoliteia—equality before
law; isonomia — equality in the political institution; isomoiria — equal distribution of economic profits; and
eudaimonia — equal right to prosper and strive towards well-being (Liddel, 2013) (Belavusau & Henrard, 2019).
31 Anti-discrimination law is also known under terms Lequality law®, “equal treatment law”, or “non-
discrimination law”. Throughoutthis thesis the authorwill use the term anti-discrimination law since essentially

current EU legislation offers negative, not positive protection, thus the use of negation is more appropriate.
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[1951]). Subsequent Treaty of Paris (1951/1952)32 codified the supranational character through
setting a legal framework of the High Authority and its supervisory powers in areas of funding,
price-fixing, and supervisory checks. However, a wide range of economic and industrial tasks
Is contrasted with a very limited concern for the people. The High Authority, under the Treaty
of Paris, could only intervene in the case of “abnormally low wages” in the corresponding
sector, and encourage Member States to remove employment restrictions based on nationality
(in this case equated with citizenship, not ethnic origin) (EUR-Lex, 2022 [1951]). Thus, any
matters of anti-discrimination remained solidly in the jurisdiction of Member States, with only

symbolic, if not superficial, involvement from the supranational authority.

The Treaty of Rome (1957/1958)33 brought — together with the establishment of European
Economic Community (further EEC) — more tangible legal provisions concerning equality.
Said Treaty included prohibition of discrimination based on nationality (i.e., citizenship) under
Articles 7 and 48, and based on gender under Article 119 (EUR-Lex, 2022 [1957]). However,
those provisions were heavily influenced by the economic rationale of the establishment of
single market (Bell, 2002) and had a relatively narrow scope compared to their modern
counterparts (Belavusau & Henrard, 2019).

Non-discrimination provision based on citizenship was set to eliminate disadvantageous
treatment of workers from different Member State in the area of employment. This was done
in order strengthen the free movement of workers within the EEC by prohibiting favorable
treatment of local workforce compared to expats (Belavusau & Henrard, 2019). Similar
approach was also taken in the case of gender equality, which under the Treaty of Rome was
mostly concerned with equal pay between men and women. As noted by Bell (2002), the
French delegation during negotiations (1955-1957) of the Treaty of Rome outlined that several
national legislations of the Member States allow for an unequal salary for similar work, which
provides them with an unfair advantage in the context of internal market — companies would
be motivated to locate productionin “unequal pay countries” to reduce their costs by employing
women, thus gaining a competitive advantage (Kantola, 2010), (Eloméki, 2015), (Guth &
Elfving, 2019). As such, gender equality was not brought into the primary law of the EEC by
a radical notion that women are essentially people, but by cost-effective economic rationale.

This is evident from the following transition of the gender-based equality principle of the

32 Treaty establishing the European Coal and Steel Community, ECSC Treaty or the Treaty of Paris
33 Treaty establishing the European Economic Community, the Treaty of Rome
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Treaty of Rome trickling down in the secondary EU law in the form of Council Directive
76/207/EEC34, which established equal treatment of men and women only in the area of

employment, working conditions, promotions, and vocational training (EUR-Lex, 2002
[1976]).

Such utilitarian approach is also evident in the EEC’s relation to fundamental rights. The EEC,
being mostly economic and functional union, did not constitutionalize nor refer to the
fundamental rights in the Treaty of Rome. This starkly differs from the approach of a “sister
organization” the Council of Europe, which centered itself heavily around fundamental rights
e.g., by drafting European Convention on Human Rights (further ECHR). Additionally, while
prior adoption of ECHR was a requirement for membership in the Council of Europe, the
respect forhuman rights was not a compulsory criterion forjoining the EEC (Smismans, 2010),
as was illustrated by the fact that foreign delegations of all six EEC Member States did not

initially see any problem with the declared accession intent of Franco’s Spain (Thomas, 2006).

Moreover, the EEC primary law did not offerany protection against discrimination based on
ethnic or racial origin, which can be attributed to the fact that several of the Member States
(and those joining later) were still colonial states (Belavusau & Henrard, 2019). Similar
situation occurred with protection against discrimination on the ground of sexual orientation —
“sodomy” was still largely criminalized in Western countries (Tryfonidou, 2019), thus such
omission only appears as a reflection of political will of the day. It is important to remember
that the EEC was never conceptualized around fundamental rights, nor were they necessary for
the achievement of economic goals — thus the list of protected grounds remained at a minimal
level, which was necessary for fostering economic activity (Smismans, 2010); (Hansen &
Johnson, 2014); (Belavusau & Henrard, 2019).

In contrast to the modest character of the Treaty of Rome, the CJEU3> engaged in bold

jurisprudence since 1970-s after theend of transition period of the Treaty adoption into national
law of Member States on the 315t of December 1969 (European Parliament, 2022). The CJEU

provided tangible protection against discrimination through its preliminary rulings on both

34 Council Directive 76/207/EEC of 9 February 1976 on the implementation of the principle of equal treatment
formenand women asregards accessto employment, vocationaltrainingand promotion,and working conditions
(not in force, repealed by Directive 2006/54/EC).

35 Prior to the adoption of the Treaty of Lisbon, the Court of Justice of the European Union hashad several other
names - Court of Justice of the European Coaland Steel Community and the Court of Justice of the European
Communities (CVCE, 2022). For the sake of clarity, the modern name — the Court of Justice of the European
Union — will be used throughout this thesis.
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protected grounds of the Treaty of Rome — nationality and gender. As such, the CJEU
introduced direct effect of the Treaty provisions in relation to the Member States (Belavusau
& Henrard, 2019), allowing a judicial action against states which were not enthusiastic enough
about developing national legal provisions in compliance with the EU law. A great example of
vertical direct effect is the first of so-called Defrenne Cases®® where an individual invoked a
provision of the EU law against the Member State in the area of gender-based discrimination
in employment (Ellis & Watson, 2012) (Brown, 1984). The CJEU’s judgements were not in
vain, but directly integrated into the secondary law since between 1969 — 1999 the EU had

drafted and adopted 9 directives3’ concerning gender equality (Belavusau & Henrard, 2019),

yet they mostly concerned areas of employment, access to services, and burden of proof.

A monumental change in modus operandi was brought by the adoption of the Treaty of
Amsterdam (1997/1999)38, after establishing the European Community (further EC) by the
Maastricht Treaty. It is retrospectively well-illustrated by the President of the European

Commission Ursula von der Leyen in 2022 State of the Union address:

“Our founders only meant to lay the first stone of this democracy. They always thought that

future generations would complete their work.” (European Commission, 2022, p. 18)

The Treaty of Amsterdam saw mainstreaming of the gender equality through its clear-cut
inclusion into the Article 3 (now Article 8 TFEU), which stated:

“In all its activities, the Union shall aim to eliminate inequalities, and to promote equality,

between men and women” (EUR-Lex, 2012b).

Such action can be seen as a transfer from negative protection — a mere prohibition of
discrimination — towards a positive protection through promotion of a legal principle of

equality. As such, the Article 3 raised constant awareness of discriminatory effects, direct or

36 Defrenne Cases* refer to three cases brought before the CJEU in 1971, 1976 and 1978 respectively: Case
80/70: Gabrielle Defrenne v Belgian State (CURIA, 2022 [1971]); Case 43/75: Gabrielle Defrenne v Société
anonyme belge de navigation aérienne Sabena (EUR-lex, 2022 [1976]); Case 149/77: Gabrielle Defrenne v
Société anonyme belge de navigation aérienne Sabena (CURIA, 2022 [1978]). These cases were largely used to
further gender equality in employment and legal feminist agenda (Brown, 1984).

37 Those directives were: Directive 75/117/EEC; Directive 76/207/EEC; Directive 86/378/EEC; Directive
86/613/EEC; Directive 92/85/EEC; Directive 96/34/EEC; Directive 97/80/EEC; Directive 2002/73/EC; and
Directive 2004/113/EC (Belavusau & Henrard, 2019).

38 Treaty of Amsterdam amending the Treaty on European Union, the Treaties establishing the European
Communities and certain related acts (EUR-Lex, 1997)

107



otherwise, which the EU in general and Member States in particular, could have in their
legislation (Belavusau & Henrard, 2019).

The second important change brought by the Treaty was the explosion of protected grounds
under the prohibition of discrimination in Article 13 (now Article 19 TFEU). As discussed
above, previous treaties were strictly limited to citizenship and gender, while the new Treaty
expanded the list to race and ethnicity; religion; disability; age; and sexual orientation as well
(European Parliament, 1997). There are several possible reasons for such dramatic shift:
European Community’s general shift towards “more social ethos” (Belavusau & Henrard,
2019); as well as the CJEU’s nudge towards seeing discrimination as a threat to human dignity
in the notorious P v S and Cornwall County Council (1996) judgement, namely paragraph 22,

which states:

“To tolerate such discrimination would be tantamount, as regards such a person, to a failure to
respect the dignity and freedom to which he or she is entitled, and which the Court has a duty

to safeguard.” 37

When the Treaty came into force, the European Commission seized the opportunity brought by
expanded discrimination prohibition grounds and integrated a bigger focus on equal treatment
into the secondary law of the EU. The most notable development occurred in 2000 when two
major equality directives — Directive 2000/43/EC or Race Equality Directive (further RED),
and Directive 2000/78/EC or Framework Equality Directive (further FED) — were adopted
(Belavusau & Henrard, 2019). RED focused solely on race and ethnicity, while FED dealt with
other four grounds. FED and RED are sisters, yet not twins — the main difference is confined
to ratione materiae. FED is targeted only and solemnly at the area of employment, while RED
offers protection in the case of social protection, employment, education, and access to goods
and services (Belavusau & Henrard, 2019). FED introduced the concept of “duties of
reasonable accommodation” related to disability, which were pivotal for positive protection
and affirmative action, while RED conceptualised “equality bodies”, which allowed to sue for

discrimination without an identifiable claimant#°. Such uncharacteristically speedy adoption of

2000 Equality Directives by the Member States can be attributed to two factors: i) growing

39 Case C-13/94 P v S and Cornwall County Council (CURIA, 1996a), par. 22.

40 This addition is especially relevantwhen a claimant may face retaliation asa whistle-blower. Equality Body of
the Member State, acting as a claimant, was successful configuration of litigation in two major CJEU cases: C-
54/07 Centrumvoor gelijkheid van kansen en voor racismebestrijding v Firma Feryn NV (CURIA, 2008), and C-
81/12 Asociatia Accept v Consiliul National pentru Combaterea Discrimindrii (CURIA, 2013)
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enthusiasm over equality matters, especially among centre-left political elites; ii) the political
willingness to combat emergence of radical right, and unsurprisingly xenophobic, opposition
(Sadurski, 2010). Emergence of the directives made them also a distinctive part of the

enlargement Acquis Communautaire (Belavusau & Henrard, 2019).

Later the legal scope of equal treatment was expanded through implementation of the Directive
2004/113/EC, or Equal Access Directive (further EAD), and Directive 2006/54/EC or Equal
Treatment Directive (further ETD). Later, anti-discrimination legislation, in the form of
requirements to ensure equal treatment among people, appeared sporadically in a field -specific
regulations and directives (e.g., General Data Protection Regulation 2016/679) as gender-

sensitive provisions (European Commission, 2018).

The Lisbon Treaty (2007/2009) was not only the moral descendant of the Treaty of Amsterdam
with strong focus on equality and anti-discrimination, but also introduced mainstreaming of
equal treatment on all grounds in the Article 10 TFEU (Ellis & Watson, 2012). References to
equality can also be found in the Articles 2, 3, 4, 9, 21 of TEU and Atrticles 8, 153 (1), 157 (4)
of TFEU (Belavusau & Henrard, 2019). As such, the Treaty committed itself to promoting
equality “outside the framework of rights-based model” (Chamers, etal., 2019, p. 620), but as
a general approach to policy-formation. Additionally, the Lisbon Treaty elevated the European

Union Charter of Fundamental Rights*' (further EUCFR) into the primary law of the EU
making it legally binding based on Article 6 (1) TEU.

This additionis only seemingly formal. Albeit Article 6 (1) TEU states that adoptionof EUCFR
does not “extend in any way the competences of the Union” (EUR-Lex, 2012b), its status as
the primary law brought much larger cover for anti-discrimination in its Title 111 on equality,
comprising of Articles 20 — 26. The EUCFR Article 22 states equality before law, and Article
21, even more ambitiously, prohibits “any discrimination based on any ground such as sex,
race, colour, ethnic or social origin, genetic features, language, religion or belief, political or
any other opinion, membership of a national minority, property, birth, disability, age or sexual
orientation” (EUR-Lex, 2012c). Such wide coverage was enthusiastically used by CJEU, as it
allowed to base preliminary decisions on a wider scope than initially provided by equality
directives and treaties (Safjan, 2017) (Belavusau & Henrard, 2019). The difference in protected
grounds between The Lisbon Treaty (i.e., TEU and TFEU) and EUCFR is obvious — the latter

41 Charter of Fundamental Rights of the European Union (EUR-Lex, 2012c¢)
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has a much larger spectrum. Albeit new grounds are not included in the secondary law, the
ECFR Article 51 states that the EU bodies and Member Statesmust be guided by the principles
outlined in the EUCFR, thus providing a general direction towards more inclusive anti-

discrimination legislation (Burca, 2001).

An active development on the primary law level was contrasted by stagnation on the level of
the secondary law. European Commission attempted to update previous equality directives by
proposing a new legislative piece — Proposal for a Council Directive Implementing the
Principle of Equal Treatment between Persons Irrespective of Religion or Belief, Disability,
Age or Sexual Orientation, COM (2008) 426. The proposed directive intended to widen the
scope of prohibition of discrimination to numerous areas of life: social protection, education,
social protection, healthcare, access to goods and services, housing, and transport (EUR-Lex,
2008). Thus, it could remedy uneven area of application of previous equality directives,
especially in the case of RED and FED. Additionally the draft directive introduced the concept
of multiple discrimination, which was completely absent from previous legislative acts.
Unfortunately, the proposal for renewed anti-discrimination directive COM (2008) 426 failed
due to: i) change in political atmosphere, which caused failure in negotiations; ii) the EU
enlargement, which introduced many new Member States with varying levels of social
tolerance; iii) increase in the number of Member States with right-wing governments; iv) some
Member States (e.g., Germany) interpreted the proposal as a breach of subsidiarity (Belavusau
& Henrard, 2019).

A political will to bring attention to the matters of LGBTIQ was explicitly stated in the State
of the Union speech given by the European Commission President Ursula von der Leyen on
the 161 of September 2020. The president both strongly stated her commitment to “building a
Union of equality” by establishing relevant strategy and mutual recognition of family relations
as well as condemned discriminatory practices through referring to LGBTIQ-free zones that

were briefly declared in Poland (European Commission, 2020b).

Summarising all the above, the development of the EU anti-discrimination legislation is a
rather curious journey with unexpected twists and turns. If the period before the Amsterdam
Treaty can be seen as ruled by purely economic concerns, then post-Amsterdam period can be
characterised by the EU finding its inner Good Samaritan. The initial legislative enthusiasm is
clearly decreasing after the Lisbon Treaty, but there are still fairly recent indications of political

interest, if not an outright established will.
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1.2 Development of Transgender-Inclusive provision of the EU Anti-Discrimination Law

In-depth overview of the development of the EU anti-discrimination law as a whole is provided
in the Appendix 4. In this chapter only transgender-relevant developments of the EU law are

provided, aided by a comparative graph in the end.

Within the large context of establishment of the anti-discrimination and equal treatment in the
EU, the most relevant protected ground for transgender persons’ rights is gender, not sexual
orientation, which is usually inferred from the signifier “T” in the LGBTIQ+acronym. As such,
protection against discrimination for transgender persons is tied to the Treaty of Rome, which
included gender and nationality as protected grounds, instead of the Treaty of Amsterdam,
which brought forward sexual orientation. Such categorisation was established by the CJEU
judgement in the P v S and Cornwall County Council (1996), which tied termination of an
employee (P) due to undergoing Male-to-Female transition to gender-based discrimination.
Not only did it cause a shift in the taxonomy of protected grounds but influenced the direction
of scholarly inquiry — for example Tryfonidou (2019) focused solemnly on lesbian, gay, and
bisexual persons, or LGB, when examining the EU anti-discrimination protection based on

sexual orientation, completely leaving out the T — the transgender community.

As with other protected grounds, from the conception of the ECSC with the Treaty of Paris
(signed 1951; in force 1952) to the Treaty of Rome (signed 1957; in force 1958), transgender
persons were not protected nor mentioned in any relevant legislation. This, however, does not
mean that there were no transgender people in European states, quite the contrary. In
Neapolitan region of Italy, a gay and / or transgender community of Femminielli was not only
unstigmatized through centuries but prospers also nowadays (Zito, 2013) (Clemente, 2020).
Berlin in Germany became — metaphorically speaking — trailblazing capital of transgender
acceptance in the 1900s. In 1906 the first known trans person, Karl M. Baer, received a gender
reassignment surgery, which was legally recognised in full extent in 1907, including his now
heterosexual marriage (Funke, 2011). In 1930 the first successful vaginoplasty*?> was
performed in Dresden by surgeon Erwin Gohrbandt on a patient Dora Richter, finalising her
transition (Mancini, 2010). The same procedure was undergone by Danish painter and

transgender woman L.ili Elbe who also received gender-affirming surgeries in Dresden, the last

42 vaginoplasty in sex-reassignment surgery context refers to creation of neovagina through penile inversion or
the use of a part of bowel (Horbach, et al., 2015). The most common method, penile inversion, was pioneered by
Doctor Georges Burou in Clinique du Parc in Casablanca, 1956 (Hage, et al., 2007).
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being in 1931 (Vicente, 2021). In 1946, the first phalloplasty*® was performed on Michael
Dillon in the United Kingdom (Rubin, 2003). Jacqueline Charlotte Dufresnoy, commonly
known as Coccinelle, was a famous French performer and openly transgender woman who
received vaginoplasty in 1958 (Forester, 2013). In 1972 the Netherlands and Sweden began to

reimburse the cost of sex-change surgeries to patients (Alessandrin, 2020).

This is not an exhaustive overview of transgender history, of course. These intertwined
instances indicate two important facts: i) there were people who sought the epitome of
transition in the form of legally and openly receiving sex-affirming surgeries; ii) and states
provided such care readily. How many were those who transitioned only socially or maintained

non-binary identities is, unfortunately, lost to history.

As such, this leaves us in the situation where transgender community and a wish to transition
towards authentic Being existed prominently in European states as well as sometimes received
gender-affirming care once those methods were pioneered. Setting the scene, the Treaty of
Rome was concluded 12 years afterthe first phalloplasty, and 2 years afterthe first vaginoplasty
— major surgical developments in the sex-reassignment field, which allowed transgender
persons to physically establish their true self. The Treaty of Rome had a very limited scope of
anti-discrimination provisions, focusing solely on the grounds of gender and nationality (i.e.,
citizenship) in the area of employment (Ellis & Watson, 2012). However, from the conception
up until the adoption deadline on the 315t of December 1969 (European Parliament, 2022), the

Treaty of Rome was rather irrelevant from the perspective of protecting transgender persons.

This matter was, however, noticed by the European Parliament, who issued Resolution on
Discrimination Against Transsexuals in 1989. The European Parliament brought attention to
the fact that Member States do not offer gender affirming care readily and / or donot reimburse
it fully. Moreover, transgender people were openly discriminated as well as faced social
marginalisation. The resolution clearly stated that the problem was rooted in prejudice: “[it is]
a probleem of a society which is incapable of coming to terms with a change in the roles of the
sexes laid down by its culture “(p.34). The resolution called for removing obstacles preventing

transgender persons in seeking gender affirming care as well as foster protection from

43 Phalloplasty in sex-reassignment surgery context refers to creation of total penis. A flap technique, which was
standard for decades, was pioneered by surgeon Sir Harold Gilles in United Kingdom, 1946 (Rubin, 2003).
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discrimination and establishment of administrative and legal practices to recognise gender
reassignment (EUR-Lex, 2010 [1989]).

A more legally significant change was brought after the CJEU engaged in bold jurisprudence
starting from the 1970s (Belavusau & Henrard, 2019), retrospectively enforcing protection
against discrimination based on gender in the now-famous case C-13/94 P v S and Cornwall
County Council (1996). An employee of educational facility operated by Cornwall County in
the United Kingdom, in the case materials known as P, received a notice of termination after
transitioning socially (i.e., expressing preferred female gender in clothing and social
interactions). After undergoing sex-reassignment surgery, P received a final notice of
dismissal. Defence argued that P would have been dismissed regardless of original sex, as she
was dismissed due to transitioning — thus it cannot account for sex-based discrimination
(CURIA, 1996a) in the view of the Treaty as well as then-in-force Directive 76/207/EC*4,
which Article 5(1) establishes that men and women must be guaranteed the same conditions in
the case, among others, of a dismissal (EUR-Lex, 2002 [1976]).

The CJEU judgement held that if the person is treated less favourably dueto intention or having
undergone gender reassignment than those of the gender he / she was deemed to belong, it does
constitute to gender-based discrimination (par 21). Additionally, the CJEU reaffirmed that the
purpose of the Directive 76/207/EC was much wider than simply following sex division lines
— its scope was to protect from discrimination arising from the gender reassignment (par 20)
(ibid). The Advocate General (further AG) Tesauro in the Opinion of the Court outlined a
forward-looking principle of the law being an integral part of society, and thus must adjust to
changes as quickly as possible (par 9), as well as stated that aforementioned Directive must be
seen in the spirit of the law as a reflection of respect for fundamental rights that the CJEU must
protect (par 22) (CURIA, 1996b).

As such, the transgender persons were protected from discrimination in the area of employment
through aforementioned directive, CJEU case-law as well as the principles established in the
Treaty of Rome. The period of bold jurisprudence of the CJEU was followed by the adoption
of the Treaty of Amsterdam (signed 1997; in force 1999) (EUR-Lex, 1997). Firstly, it
mainstreamed gender equality through article 3 TEC (now article 8 TFEU), by stipulating that

the EU must ensure, in all its legislative activities, promotion of equality between men and

44 Now in force as Directive 2006/54/EC or Equal Treatment Directive (ETD) in this thesis.
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women. The precedent set by the CJEU in P v S and Cornwall County Council, provided a
much-needed pathway to connect transgender rights under the umbrella protection of the
gender equality clause of the Treaty of Amsterdam. Secondly, the Treaty of Amsterdam
expanded the list of protected grounds, adding 5 new ones. Albeit gender expression, gender
reassignment, and transgender persons were not included in the list, the sexual orientation was
(Belavusau & Henrard, 2019). This added another level of protection when, as a result of
gender affirming care and transition, persons relationship seemingly changed from

heterosexual to homosexual.

A greater focus on human rights and equality opened a window of political opportunity
(Hughes, 2007) for European Commission toact on the secondary law level. Two main equality
directives of 2000 — FED and RED - provided a dimension-specific (e.g. area of employment)
coverage based on the new protected grounds, still lacked any consideration of gender
expression and / or transition. Again, all protection regarding gender reassignment stemmed
from and applied through the CJEU case-law. The first expressis verbis reference to the
transgender people was partially brought by the EAD in 2004 — although the text of the
directive does not mention gender expression or trans people, during the 2 606™ meeting of the
European Union Council on Employment, Social Policy, Health and Consumer Affairs on the
4™ October 20044> both the Council of the EU and the Commission explicitly stated that the
scope of the protection does cover “transsexuals” and gender reassignment in the joint

statement (Consilium, 2004), honouring the aforementioned decision of the CJEU.

In the same year the CJEU was presented with the second transgender-related case C-177/01
K.B. v. National Health Service Pensions Agency (2004). The CJEU found that Article 141
TEC was indeed breached by denial of access to surviving spouse pension, since the United
Kingdom prohibited transgender people to marry, which constitutes to discrimination.
Moreover, the CJEU reiterate that individuals are protected based on their gender role and not
biological sex assigned at birth (CURIA, 2004a). Thus, the marriage equality involving
transgender partner(s) of different genders was established (CURIA, 2004b).

More legally explicit inclusion of transgender persons followed in 2006 by ETD, also known

as Gender Recast Directive. Seeking to consolidate previous gender equality provisions

45> Document index in the official Document Registry of the Council of the EU - ST 13369 2004 INIT.
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scattered across other directives, ETD also brought in an explicit reference within the text of
the directive to prohibition of discrimination based on gender reassignment in the Recital 3
(EUR-Lex, 2006). This was done in a similar vein as with the EAD — through a reference to
the CJEU case-law.

Again, in the same year, the CJEU heard the third transgender-related case C-423/04 Sarah
Margaret Richards v. Secretary of State for Work and Pensions (2006). The CJEU agreed with
the applicant, who was denied a retirement at the age of 60 based on being assigned a male at
birth, on the violation of the directive, establishing the principle of equal treatment in the area
of social security in the cases of gender reassignment (CURIA, 2006a) (CURIA, 2006b).

The Lisbon Treaty (signed 2007, in force 2009) brought a greater focus on the matters of
equality and anti-discrimination, with extending its focus not only on rights a priori, but
towards general policy formation (Chamers, et al., 2019). However, yet again, gender
expression or reassignment were not brought forthas a separate protected ground (albeit gender
is), the Lisbon Treaty provided a necessary link to the EUCFR, which, in turn has an extremely
broad equality provision enshrined in Article 21, which prohibits any discrimination on any
ground (EUR-Lex, 2012c). Thus, it can be argued that transgender persons are protected by
proxy, yet not in expressis verbis. Opposing view would state that equality ambition of the
EUCFR is significantly curbed by Article 6 (1) TEU, which states that inclusion of EUCFR in
the primary law is not a source of extended competences of the EU (EUR-Lex, 2012b). As

such, the most acute protection is still brought through the CJEU case-law.

In parallel with the adoption of the Lisbon Treaty, the European Commission proposed a new
reframed Equality Directive in 2008 — COM(2008) 426. Its main aim was to standardise the
anti-discrimination treatment outside the labour market and protect persons irrespective of their
religion, belief, disability, age and / or sexual orientation. Compared to its predecessors, the
proposal introduced prohibition of multiple discrimination and attempted to add a new area of
application — transport (EUR-Lex, 2008). The reformed directive does not cover gender
expression nor transgender persons but seeks to promote coherent anti-discrimination practices
already outlined in previous directives. Interestingly, adoption of said, rather unambitious,
directive failed — it is still circulating in the preparatory phase of the EU Council as of May
2023 (EUR-Lex, 2023). This brings an end to the EU efforts on anti-discrimination legislation
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in the secondary law. The failure of the new equality directive marked the end on legislative
efforts in the are of LGBTIQ+ rights.

However, it is important to note that the lack of legislative achievements does not translate into
the lack of political and bureaucratic interest, especially in the matter of transgender persons.
In 2012 the Network of Legal Experts in the Non-Discrimination Field of the Directorate-
General (further DG) for Justice of the European Commission brought forward a report, which
focused on sex, gender identity, and gender expression motivated discrimination.
Unfortunately, the findings indicated a rampant problem, which was only worsened by the fact
that the EU anti-discrimination law does not, in fact, include gender expression as a protected
ground, forcing transgender persons to seek cover under provisions banning sex-related
unequal treatment (European Commission, 2012). The EU Agency for Fundamental Rights
conducted a survey in 2014 regarding lived trans experience in the EU Member States. Data
gathered from 6 579 respondents confirmed existing problem — repetitive violence and hate-
motivated crimes, which signals of deep-rooted victimisation, and inadequacy of existing legal

protections (EU Agency for Fundamental Rights, 2014).

In 2018 the Network of Legal Experts in Gender Equality and Non-Discrimination of the DG
Justice and Consumers of the European Commission conducted a comparative analysis of trans
and intersex equality rights in all 28 Member States as well as 3 EFTA countries — Iceland,
Liechtenstein, and Norway. Despite 18 years passing since the adoption of Equality Directives,
the Member States offer protections that are unequal across spheres, often lack “gender
expression” as a protected ground as well as suffer from a highly medicalised view on
transgender issues (e.g. requiring sex-change surgeries in order to achieve legal recognition of
transition) (European Commission, 2018). In other words, absence of a profound legislative

effort from the EU-level translates into discrepancy across Member States legal fields.

In the same year, the CJEU issued another — and final — transgender-focused ruling in 2018
with the case C-451/16 MB v. Secretary of State for Work and Pensions. The CJEU ruled that
—although Member States can impose national requirements and limitations on marriage — the
United Kingdom has violated the principle of non-discrimination in access to state pensions
based on gender. The CJEU again reaffirmed that gender reassignment is covered by protection
based on gender-related provisions of the EU law and thus the requirement to annul the

marriage in order to gain state retirement pension constitutes to direct discrimination on the
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basis of sex, as cisgender and heterosexual married couples had no such requirements (CURIA,
2018a) (CURIA, 2018b).

The beginning of the 2020-s offers a glimpse of political will to re-assess existing situation.
President of the European Commission Ursula von der Leyen (elected in 2019) created an
office of the Commissioner for Equality whose responsibilities include “strengthening
Europe’s commitment to inclusion and equality in all of its senses [...]” (European
Commission, 2019). Stronger focus on the issues of equality was also enshrined in the list of
priorities of the European Commission — “Promoting our European way of life” —among which
is specifically mentioned combating discrimination (European Commission, 2020a).
Moreover, the European Commission recognised the need to improve and enlarge the
protections of LGBTIQ people in the first-ever LGBTIQ Equality Strategy 2020-2025, calling
for the European Parliament and the Council of the EU to join the effort. Quite interestingly
said strategy has an extensive foreign policy dimension*¢, which was largely absent from
previous policies. As such, the EU can be perceived as expanding its normative role not only
inwards, towards the Member States, but also outwards, to the third countries*’ (European

Commission, 2020).

International efforts are heavily present in the transgender persons related activities of the
European Parliament, which issued numerous resolutions regarding violation of trans rights
abroad. The European Parliament issued a statement condemning anti-LGBTIQ+ laws of
Ugandaand Nigeria in 2014 (EUR-Lex, 2016); prosecution of gay men in Chechnya in 2017
(EUR-Lex, 2017); use of death penalty for homosexuality and transgender identity in Uganda
in 2023 (EUR-Lex, 2023); and attacks on transgender people rights NGO in Armenia in 2023
(EUR-Lex, 2023a). In all mentioned resolutions the European Parliament calls for protection
of transgender persons either mentioning “transgender identity” separately from sexuality or

referring to LGBTIQ+ community as a whole.

46 Namely “Chapter 4: Leading the Call for LGBTIQ Equality Around the World”.
47 1t must be noted that such value-driven outward action is not necessarily new for the EU. Most notably von der
Leyen Commission seeks to engage in Green Deal diplomacy through, for example, adjusting Carbon Border
Adjustment Mechanism (known as CBAM) to fit the requirements of the World Trade Organisation (Guerin,
2022). On a nation-state level a good example is Sweden’s Feminist Foreign Policy, which focused on promoting
girls and women rights across the globe (Aggestam & Bergman-Rosamond, 2018).
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Domestically, the European Parliament reacted to establishment of LGBTIQ+ free zones in
Poland in 2019, arguing that absence of anti-discrimination law in Member States puts
vulnerable groups at a greater risk. Here, the European Parliament references the stalemate in
the Council regarding failed equality directive COM(2008) 426 and its negative effect of not
providing enough protection from discrimination through the EU law (EUR-Lex, 2019). The
European Parliament also reacted to homophobic murder of two people in gay bar Teplaren in
Slovakia in 2022. Again, the LGBTIQ+ community was referenced as a whole, yet with a
special focus on condemnation of hatred, prejudice, and hate crimes against mentioned group
(EUR-Lex, 2022a).

Summarising, the transgender persons came into the EU anti-discrimination law through the
activist jurisprudence of the CJEU, which brought them under umbrella protection of gender
as a protected ground in 1996. From then on most of protection received was through the CJEU
case-law, and not direct representation in the primary and the secondary law of the EU. The
first Ursula von der Leyen Commission, however, had indicated political interest in furthering
the matter of LGBTIQ+ community, yet it was confined to thematic strategies and speeches.

Now, the question — is currently offered protection any better?
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Appendix 5: Transgender Rights in the EU Member States based on Specific Legal Dimensions

Legend: 1 = YES; 0 = NO. Data pooled from: https://transrightsmap.tgeu.org/home/ (Accessed: 1.11.2023)
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Summarized Dimensions by Member State

Legal Hate Crime and Medical and Non-Discrimination Total

Recognition by Hate Speech Family Laws Laws

the State Laws
Austria 7/10 0/3 0/3 3/6 10/22
Belgium 9/10 2/3 1/3 6/6 18/22
Bulgaria 0/10 0/3 0/3 5/6 5/22
Croatia 4/10 2/3 0/3 6/6 12/22
Cyprus 2/10 2/3 0/3 0/6 4/22
Czech Republic | 4/10 0/3 0/3 5/6 9/22
Denmark 9/10 3/3 0/3 6/6 18/22
Estonia 7/10 0/3 0/3 5/6 12/22
Finland 9/10 2/3 1/3 6/6 18/22
France 8/10 2/3 1/3 5/6 16/22
Germany 8/10 2/3 1/3 4/6 15/22
Greece 7/10 2/3 1/3 3/6 13/22
Hungary 1/10 2/3 0/3 4/6 7/22
Ireland 9/10 0/3 0/3 0/6 9/22
Italy 6/10 0/3 0/3 0/6 6/22
Latvia 3/10 0/3 0/3 1/6 4/22
Lithuania 4/10 0/3 0/3 1/6 5/22
Luxembourg 10/10 3/3 0/3 5/6 18/22
Malta 10/10 3/3 2/3 3/6 18/22
Netherlands 7/10 0/3 0/3 5/6 12/22
Poland 5/10 0/3 0/3 1/6 6/22
Portugal 9/10 2/3 0/3 3/6 14/22
Romania 1/10 0/3 0/3 0/6 1/22
Slovakia 2/10 0/3 0/3 5/6 7/22
Slovenia 6/10 0/3 1/3 5/6 12/22
Spain 10/10 3/3 1/3 6/6 20/22
Sweden 6/10 3/3 1/3 6/6 16/22




Member States Ranked by the Total of Indicators
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19
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16 | France, Sweden

15 | Germany
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9 Czech Republic, Ireland
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7 | Hungary, Slovakia
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5 Bulgaria, Lithuania

4 | Cyprus, Latvia

3

2

1 Romania

0

Ranking [ Member State Points Awarded
1. Spain 20
2. Belgium 18
Denmark 18
Finland 18
Luxembourg 18
Malta 18
3. France 16
Sweden 16
4. Germany 15
5. Portugal 14
6. Greece 13
7. Croatia 12
Estonia 12
Netherlands 12
Slovenia 12
8. Austria 10
9. Czech Republic 9
Ireland 9
10. Hungary 7
Slovakia 7
11. Italy 6
Poland 6
12. Bulgaria 5
Lithuania 5
13. Cyprus 4
Latvia 4
14. Romania 1
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Member States divided by Accession Year and Points Awarded

22

21

20

ES

19

18

BE, LUX

DK

Fi

MT

17

16

FR

SE

15

DE

14

PT

13

EL

12

NL

EE, SI

HR

11

10

9

CZ

HU, SK

PL

LT

BG

LV, CY

Nlw|h~|O1|O ||

[y

RO

Points /
year

1952/1958

1973

1981

1986

1995

2004

2007

2013

125



Appendix 6: EU Member States Profiles on Transgender Persons’

Rights Based on TGEUM (2023)

1. Austria

Existence of legal measures for recognition of preferred
gender

Legal Gender Recognition by the State

No legal measures or results
are inconsistent

Existence of administrative measures for recognition of

Yes, administrative measures

preferred gender are in place
Name change available Yes

Legal recognition procedures are available for minors Yes

No age restrictions for name change Yes

No divorce required before gender affirming care Yes

Gender self-determination (without confirmation from Not available
authority) available

No sterilisation required when changing the gender Yes

No medical or surgical intervention required for gender
change

Yes, intervention not required

No mental health diagnosis required for transition

No, diagnosis needed

Gender identity based hate crime laws are in place

No such provisions

Gender identity based hate speech laws are in place

No such provisions

Policy tackling gender identity based hatred are in place

Transgender experience is not seen as a pathology

No such policies

Medical and Family Laws

No, it is seen as a pathology

Conversion therapy is banned

Not banned

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

Not recognised

Gender expression is expressively included in anti-
discrimination laws

No, such provisions not
included

Gender identity / reassignment is protected in the area of

Yes, gender identity is

employment protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
housing protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
goods and services protected

Gender identity / reassignment is protected in the area of
healthcare

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
education

No, gender identity is not
protected

Total 10/ 22 (8™ place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

48% widespread / 34% rare
Ranked 18 / 28
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2. Belgium

Legal Gender Recognition by the State |

Existence of legal measures for recognition of preferred Yes, legal measures are in

gender place

Existence of administrative measures for recognition of Yes, administrative measures
preferred gender are in place

Name change available Yes

Legal recognition procedures are available for minors Yes

No age restrictions for name change No, restricted by age

No divorce required before gender affirming care Yes

Gender self-determination (without confirmation from Yes, available

authority) available

No sterilisation required when changing the gender Yes

No medical or surgical intervention required for gender Yes, intervention not required
change

No mental health diagnosis required for transition Yes, diagnosis not needed
Gender identity based hate crime laws are in place Yes

Gender identity based hate speech laws are in place Yes

Policy tackling gender identity based hatred are in place No such policies
Transgender experience is not seen as a pathology No, it is seen as a pathology
Conversion therapy is banned Not banned

Transgender parenthood is recognised and included in birth Yes, recognised
certificate of the child regardless of parent’s sex assigned at

birth

Gender expression is expressively included in anti- Yes, included
discrimination laws

Gender identity / reassignment is protected in the area of Yes, gender identity is
employment protected

Gender identity / reassignment is protected in the area of Yes, gender identity is
housing protected

Gender identity / reassignment is protected in the area of Yes, gender identity is
goods and services protected

Gender identity / reassignment is protected in the area of Yes, gender identity is
healthcare protected

Gender identity / reassignment is protected in the area of Yes, gender identity is
education protected

Total 18/ 22 (2" place)
Perceived Prevalence of Discrimination of Transgender 49 % widespread / 46% rare
Persons Ranked 16 /28
(Eurobarometer, 2019)
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3. Bulgaria

Legal Gender Recognition by the State

Existence of legal measures for recognition of preferred
gender

No measures or results are
inconsistent

Existence of administrative measures for recognition of
preferred gender

No such measures

Name change available Not available

Legal recognition procedures are available for minors Not available

No age restrictions for name change No

No divorce required before gender affirming care No, divorce required
Gender self-determination (without confirmation from Not available

authority) available

No sterilisation required when changing the gender

No, sterilisation required

No medical or surgical intervention required for gender
change

No, intervention required

No mental health diagnosis required for transition

No, diagnosis needed

Gender identity based hate crime laws are in place

No such laws

Gender identity based hate speech laws are in place

No such laws

Policy tackling gender identity based hatred are in place

No such policies

\ Medical and Family Laws

Transgender experience is not seen as a pathology

No, it is seen as a pathology

Conversion therapy is banned

Not banned

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

Not recognised

Gender expression is expressively included in anti-
discrimination laws

No, such provisions not included

Gender identity / reassignment is protected in the area of
employment

Yes, gender identity is protected

Gender identity / reassignment is protected in the area of
housing

Yes, gender identity is protected

Gender identity / reassignment is protected in the area of
goods and services

Yes, gender identity is protected

Gender identity / reassignment is protected in the area of
healthcare

Yes, gender identity is protected

Gender identity / reassignment is protected in the area of
education

Yes, gender identity is protected

Total 5/ 22 (12™ place)

Perceived Prevalence of Discrimination of Transgender
Persons

(Eurobarometer, 2019)

23% widespread / 40% rare
Ranked 5/ 28
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4. Croatia

\ Legal Gender Recognition by the State

Existence of legal measures for recognition of preferred
gender

Yes, such measures exist

Existence of administrative measures for recognition of
preferred gender

Yes, such measures exist

authority) available

Name change available Not available

Legal recognition procedures are available for minors Yes

No age restrictions for name change No

No divorce required before gender affirming care No, divorce required
Gender self-determination (without confirmation from Not available

No sterilisation required when changing the gender

Yes, sterilisation not required

No medical or surgical intervention required for gender
change

No, intervention required

No mental health diagnosis required for transition

No, diagnosis required

Gender identity based hate crime laws are in place

Yes

Gender identity based hate speech laws are in place

Yes

Policy tackling gender identity based hatred are in place

Transgender experience is not seen as a pathology

No such policies

\ Medical and Family Laws

No, it is seen as a pathology

Conversion therapy is banned

Not banned

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

Not recognised

Gender expression is expressively included in anti-
discrimination laws

Yes, included

Gender identity / reassignment is protected in the area of

Yes, gender identity is

employment protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
housing protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
goods and services protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
healthcare protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
education protected

Total 12/ 22 (7™ place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

38 % widespread / 45% rare
Ranked 11 /28
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5. Cyprus
\ Legal Gender Recognition by the State

Existence of legal measures for recognition of preferred
gender

No measures or results are
inconsistent

Existence of administrative measures for recognition of
preferred gender

Yes, such measures exist

authority) available

Name change available Yes

Legal recognition procedures are available for minors Not available

No age restrictions for name change No

No divorce required before gender affirming care No, divorce required
Gender self-determination (without confirmation from Not available

No sterilisation required when changing the gender

No, sterilisation required

No medical or surgical intervention required for gender
change

No, intervention required

No mental health diagnosis required for transition

No, diagnosis needed

Gender identity based hate crime laws are in place

Yes

Gender identity based hate speech laws are in place

Yes

Policy tackling gender identity based hatred are in place

Transgender experience is not seen as a pathology

No such policies

\ Medical and Family Laws

No, it is seen as a pathology

Conversion therapy is banned

Not banned

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

Not recognised

Gender expression is expressively included in anti-
discrimination laws

No, such provisions not
included

Gender identity / reassignment is protected in the area of
employment

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
housing

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
goods and services

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
healthcare

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
education

No, gender identity is not
protected

Total 4/ 22 (13™ place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

54 % widespread / 32 % rare
Ranked 20 /28
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6. Czech Republic

\ Legal Gender Recognition by the State

Existence of legal measures for recognition of preferred

Yes, legal measures are in

gender place

Existence of administrative measures for recognition of Yes, administrative measures
preferred gender are in place

Name change available Yes

Legal recognition procedures are available for minors Not available

No age restrictions for name change Yes

No divorce required before gender affirming care No, divorce required

Gender self-determination (without confirmation from Not available

authority) available

No sterilisation required when changing the gender

No, sterilisation required

No medical or surgical intervention required for gender
change

No, intervention required

No mental health diagnosis required for transition

No, diagnosis needed

Gender identity based hate crime laws are in place

No such laws

Gender identity based hate speech laws are in place

No such laws

Policy tackling gender identity based hatred are in place
\ Medical and Family Laws
Transgender experience is not seen as a pathology

No such policies

No, it is seen as a pathology

Conversion therapy is banned

Not banned

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

Not recognised

Gender expression is expressively included in anti-
discrimination laws

No, such provisions not
included

Gender identity / reassignment is protected in the area of

Yes, gender identity is

employment protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
housing protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
goods and services protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
healthcare protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
education protected

Total 9/ 22 (9™ place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

23% widespread / 59% rare
Ranked 1/28
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7. Denmark

\ Legal Gender Recognition by the State |

Existence of legal measures for recognition of preferred

Yes, legal measures are in

gender place

Existence of administrative measures for recognition of Yes, administrative measures
preferred gender are in place

Name change available Yes

Legal recognition procedures are available for minors Not available

No age restrictions for name change Yes, no restrictions

No divorce required before gender affirming care Yes

Gender self-determination (without confirmation from Yes, available

authority) available

No sterilisation required when changing the gender Yes

No medical or surgical intervention required for gender
change

Yes, intervention not required

No mental health diagnosis required for transition

Yes, diagnosis not needed

\ Medical and Family Laws
Transgender experience is not seen as a pathology

Gender identity based hate crime laws are in place Yes
Gender identity based hate speech laws are in place Yes
Policy tackling gender identity based hatred are in place Yes

No, it is seen as a pathology

Conversion therapy is banned

Not banned

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

Not recognised

Gender expression is expressively included in anti-
discrimination laws

Yes, included

Gender identity / reassignment is protected in the area of

Yes, gender identity is

employment protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
housing protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
goods and services protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
healthcare protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
education protected

Total 18 / 22 (2" place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

39% widespread / 47% rare
Ranked 9 /28
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8. Estonia

\ Legal Gender Recognition by the State

Existence of legal measures for recognition of preferred

Yes, legal measures are in

gender place

Existence of administrative measures for recognition of Yes, administrative measures
preferred gender are in place

Name change available Yes

Legal recognition procedures are available for minors Not available

No age restrictions for name change Yes, no restrictions

No divorce required before gender affirming care Yes

Gender self-determination (without confirmation from Not available

authority) available

No sterilisation required when changing the gender Yes

No medical or surgical intervention required for gender
change

No, intervention required

No mental health diagnosis required for transition

No, diagnosis required

Gender identity based hate crime laws are in place

No such laws

Gender identity based hate speech laws are in place

No such laws

Policy tackling gender identity based hatred are in place
\ Medical and Family Laws
Transgender experience is not seen as a pathology

No such policies

No, it is seen as a pathology

Conversion therapy is banned

Not banned

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

Not recognised

Gender expression is expressively included in anti-
discrimination laws

No, such provisions not
included

Gender identity / reassignment is protected in the area of

Yes, gender identity is

employment protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
housing protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
goods and services protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
healthcare protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
education protected

Total 12/ 22 (7" place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

24% widespread / 40% rare
Ranked 6 / 28
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9. Finland

\ Legal Gender Recognition by the State

Existence of legal measures for recognition of preferred

Yes, legal measures are in

gender place

Existence of administrative measures for recognition of Yes, administrative measures
preferred gender are in place

Name change available Yes

Legal recognition procedures are available for minors Not available

No age restrictions for name change Yes, no restrictions

No divorce required before gender affirming care Yes

Gender self-determination (without confirmation from Yes, available

authority) available

No sterilisation required when changing the gender Yes

No medical or surgical intervention required for gender
change

Yes, intervention not required

No mental health diagnosis required for transition

Yes, diagnosis not needed

Gender identity based hate crime laws are in place

Yes

Gender identity based hate speech laws are in place

Yes

Policy tackling gender identity based hatred are in place
\ Medical and Family Laws
Transgender experience is not seen as a pathology

No such policies

No, it is seen as a pathology

Conversion therapy is banned

Not banned

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

Yes, recognised

Gender expression is expressively included in anti-
discrimination laws

Yes, included

Gender identity / reassignment is protected in the area of

Yes, gender identity is

employment protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
housing protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
goods and services protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
healthcare protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
education protected

Total 18 / 22 (2" place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

45% widespread / 38% rare
Ranked 17 /28
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10. France

\ Legal Gender Recognition by the State

Existence of legal measures for recognition of preferred

Yes, legal measures are in

gender place

Existence of administrative measures for recognition of Yes, administrative measures
preferred gender are in place

Name change available Yes

Legal recognition procedures are available for minors Not available

No age restrictions for name change Yes, no restrictions

No divorce required before gender affirming care Yes

Gender self-determination (without confirmation from Not available

authority) available

No sterilisation required when changing the gender Yes

No medical or surgical intervention required for gender
change

Yes, intervention not required

No mental health diagnosis required for transition

Yes, diagnosis not needed

Gender identity based hate crime laws are in place

No such laws

Gender identity based hate speech laws are in place

No such laws

Policy tackling gender identity based hatred are in place

Transgender experience is not seen as a pathology

No such policies

\ Medical and Family Laws

No, it is seen as a pathology

Conversion therapy is banned

Yes

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

Yes, recognised

Gender expression is expressively included in anti-
discrimination laws

No, such provisions not
included

Gender identity / reassignment is protected in the area of

Yes, gender identity is

employment protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
housing protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
goods and services protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
healthcare protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
education protected

Total 16 / 22 (3 place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

57% widespread / 26% rare
Ranked 26 /28
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11. Germany

\ Legal Gender Recognition by the State |

Existence of legal measures for recognition of preferred

Yes, legal measures are in

gender place

Existence of administrative measures for recognition of Yes, administrative measures
preferred gender are in place

Name change available Yes

Legal recognition procedures are available for minors Not available

No age restrictions for name change Yes, no restrictions

No divorce required before gender affirming care Yes

Gender self-determination (without confirmation from Not available

authority) available

No sterilisation required when changing the gender Yes

No medical or surgical intervention required for gender
change

Yes, intervention not required

No mental health diagnosis required for transition

No, diagnosis is needed

\ Medical and Family Laws
Transgender experience is not seen as a pathology

Gender identity based hate crime laws are in place Yes
Gender identity based hate speech laws are in place No such laws
Policy tackling gender identity based hatred are in place Yes

No, it is seen as a pathology

Conversion therapy is banned

Yes

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

Not recognised

Gender expression is expressively included in anti-
discrimination laws

No, such provisions not
included

Gender identity / reassignment is protected in the area of
employment

Yes, gender identity is
protected

Gender identity / reassignment is protected in the area of
housing

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of

Yes, gender identity is

goods and services protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
healthcare protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
education protected

Total 15/ 22 (4™ place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

31% widespread / 44% rare
Ranked 7 /28

136



12. Greece

\ Legal Gender Recognition by the State |

Existence of legal measures for recognition of preferred

Yes, legal measures are in

gender place

Existence of administrative measures for recognition of Yes, administrative measures
preferred gender are in place

Name change available Yes

Legal recognition procedures are available for minors Yes, available

No age restrictions for name change

No, restricted

No divorce required before gender affirming care

No, divorce required

Gender self-determination (without confirmation from Not available
authority) available
No sterilisation required when changing the gender Yes

No medical or surgical intervention required for gender
change

Yes, intervention not required

No mental health diagnosis required for transition

Yes, diagnosis not required

Gender identity based hate crime laws are in place

Yes

Gender identity based hate speech laws are in place

Yes

Policy tackling gender identity based hatred are in place
\ Medical and Family Laws
Transgender experience is not seen as a pathology

No such policies

Yes

Conversion therapy is banned

Not banned

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

Yes, recognised

Gender expression is expressively included in anti-
discrimination laws

Yes, included

Gender identity / reassignment is protected in the area of
employment

Yes, gender identity is
protected

Gender identity / reassignment is protected in the area of
housing

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
goods and services

Yes, gender identity is
protected

Gender identity / reassignment is protected in the area of
healthcare

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
education

No, gender identity is not
protected

Total 13/ 22 (6™ place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

57 % widespread / 34% rare
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13. Hungary

\ Legal Gender Recognition by the State

Existence of legal measures for recognition of preferred
gender

No measures or results are
inconsistent

Existence of administrative measures for recognition of
preferred gender

No such measures

authority) available

Name change available Not available

Legal recognition procedures are available for minors Not available

No age restrictions for name change No

No divorce required before gender affirming care No, divorce required
Gender self-determination (without confirmation from Not available

No sterilisation required when changing the gender

No, sterilisation required

No medical or surgical intervention required for gender
change

Yes, intervention not required

No mental health diagnosis required for transition

No, diagnosis is needed

Gender identity based hate crime laws are in place

Yes

Gender identity based hate speech laws are in place

Yes

Policy tackling gender identity based hatred are in place
\ Medical and Family Laws
Transgender experience is not seen as a pathology

No such policies

No, it is seen as a pathology

Conversion therapy is banned

Not banned

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

Not recognised

Gender expression is expressively included in anti-
discrimination laws

No, such provisions not
included

Gender identity / reassignment is protected in the area of
employment

Yes, gender identity is
protected

Gender identity / reassignment is protected in the area of
housing

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of

Yes, gender identity is

goods and services protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
healthcare protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
education protected

Total 7/ 22 (10™ place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

34% widespread / 42% rare
Ranked 21 /28
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14. Ireland

\ Legal Gender Recognition by the State |

Existence of legal measures for recognition of preferred

Yes, legal measures are in

gender place

Existence of administrative measures for recognition of Yes, administrative measures
preferred gender are in place

Name change available Yes

Legal recognition procedures are available for minors Not available

No age restrictions for name change Yes, no restrictions

No divorce required before gender affirming care Yes

Gender self-determination (without confirmation from Yes, available

authority) available

No sterilisation required when changing the gender Yes

No medical or surgical intervention required for gender
change

Yes, intervention not required

No mental health diagnosis required for transition

Yes, diagnosis not needed

Gender identity based hate crime laws are in place

No such laws

Gender identity based hate speech laws are in place

No such laws

Policy tackling gender identity based hatred are in place
\ Medical and Family Laws
Transgender experience is not seen as a pathology

No such policies

No, it is seen as a pathology

Conversion therapy is banned

Not banned

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

Not recognised

Gender expression is expressively included in anti-
discrimination laws

No, such provisions not
included

Gender identity / reassignment is protected in the area of
employment

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
housing

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
goods and services

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
healthcare

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
education

No, gender identity is not
protected

Total 9/ 22 (9™ place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

50% widespread / 36% rare
Ranked 18 /28
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15. Italy

\ Legal Gender Recognition by the State |

Existence of legal measures for recognition of preferred

Yes, legal measures are in

gender place

Existence of administrative measures for recognition of Yes, administrative measures
preferred gender are in place

Name change available Yes

Legal recognition procedures are available for minors Yes

No age restrictions for name change

Yes, no restrictions

No divorce required before gender affirming care

No, divorce required

Gender self-determination (without confirmation from
authority) available

Not available

No sterilisation required when changing the gender

Yes, sterilisation not required

No medical or surgical intervention required for gender
change

No, intervention required

No mental health diagnosis required for transition

No, diagnosis is needed

Gender identity based hate crime laws are in place

No such laws

Gender identity based hate speech laws are in place

No such laws

Policy tackling gender identity based hatred are in place
\ Medical and Family Laws
Transgender experience is not seen as a pathology

No such policies

No, it is seen as a pathology

Conversion therapy is banned

Not banned

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

Not recognised

Gender expression is expressively included in anti-
discrimination laws

No, such provisions not
included

Gender identity / reassignment is protected in the area of
employment

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
housing

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
goods and services

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
healthcare

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
education

No, gender identity is not
protected

Total 6 /22 (11™ place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

66% widespread / 23% rare
Ranked 28 /28
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16. Latvia

Legal Gender Recognition by the State

Existence of legal measures for recognition of preferred
gender

Yes, legal measures are in
place

Existence of administrative measures for recognition of
preferred gender

No such measures

authority) available

Name change available Yes

Legal recognition procedures are available for minors Not available

No age restrictions for name change No

No divorce required before gender affirming care Yes, no divorce required
Gender self-determination (without confirmation from Not available

No sterilisation required when changing the gender

No, sterilisation required

No medical or surgical intervention required for gender
change

No, intervention required

No mental health diagnosis required for transition

No, diagnosis is needed

Gender identity based hate crime laws are in place

No such laws

Gender identity based hate speech laws are in place

No such laws

Policy tackling gender identity based hatred are in place
\ Medical and Family Laws
Transgender experience is not seen as a pathology

No such policies

No, it is seen as a pathology

Conversion therapy is banned

Not banned

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

Not recognised

Gender expression is expressively included in anti-
discrimination laws

No, such provisions not
included

Gender identity / reassignment is protected in the area of
employment

Yes, gender identity is
protected

Gender identity / reassignment is protected in the area of
housing

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
goods and services

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
healthcare

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
education

No, gender identity is not
protected

Total 4/ 22 (13™ place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

20% widespread / 43% rare
Ranked 3 /28
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17. Lithuania

Legal Gender Recognition by the State

Existence of legal measures for recognition of preferred
gender

No such measures or results
are inconsistent

Existence of administrative measures for recognition of

Y es, administrative measures

preferred gender are in place
Name change available Yes

Legal recognition procedures are available for minors No, not available
No age restrictions for name change No

No divorce required before gender affirming care

Yes, no divorce required

Gender self-determination (without confirmation from
authority) available

No, not available

No sterilisation required when changing the gender

Yes, sterilization not required

No medical or surgical intervention required for gender
change

No, intervention required

No mental health diagnosis required for transition

No, diagnosis is needed

Gender identity based hate crime laws are in place

No such laws

Gender identity based hate speech laws are in place

No such laws

Policy tackling gender identity based hatred are in place
\ Medical and Family Laws
Transgender experience is not seen as a pathology

No such policies

No, it is seen as a pathology

Conversion therapy is banned

Not banned

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

Not recognised

Gender expression is expressively included in anti-
discrimination laws

No, such provisions not
included

Gender identity / reassignment is protected in the area of
employment

Yes, gender identity is
protected

Gender identity / reassignment is protected in the area of
housing

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
goods and services

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
healthcare

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
education

No, gender identity is not
protected

Total 5/ 22 (12" place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

36% widespread / 37% rare
Ranked 15/28
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18. Luxembourg

\ Legal Gender Recognition by the State |

Existence of legal measures for recognition of preferred

Yes, legal measures are in

gender place

Existence of administrative measures for recognition of Yes, administrative measures
preferred gender are in place

Name change available Yes

Legal recognition procedures are available for minors Yes

No age restrictions for name change Yes, no restrictions

No divorce required before gender affirming care Yes

Gender self-determination (without confirmation from Yes, available

authority) available

No sterilisation required when changing the gender Yes

No medical or surgical intervention required for gender
change

Yes, intervention not required

No mental health diagnosis required for transition

Yes, diagnosis not needed

\ Medical and Family Laws
Transgender experience is not seen as a pathology

Gender identity based hate crime laws are in place Yes
Gender identity based hate speech laws are in place Yes
Policy tackling gender identity based hatred are in place Yes

No, it is seen as a pathology

Conversion therapy is banned

Not banned

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

Not recognised

Gender expression is expressively included in anti-
discrimination laws

No, such provisions not
included

Gender identity / reassignment is protected in the area of

Yes, gender identity is

employment protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
housing protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
goods and services protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
healthcare protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
education protected

Total 18 / 22 (2" place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

23% widespread / 45% rare
Ranked 4 / 28
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19. Malta
\ Legal Gender Recognition by the State

Existence of legal measures for recognition of preferred Yes, legal measures are in
gender place

Existence of administrative measures for recognition of Yes, administrative measures
preferred gender are in place

Name change available Yes

Legal recognition procedures are available for minors Yes

No age restrictions for name change Yes, no restrictions

No divorce required before gender affirming care Yes, no divorce required
Gender self-determination (without confirmation from Yes, available

authority) available

No sterilisation required when changing the gender Yes, sterilization not required
No medical or surgical intervention required for gender Yes, intervention not required
change

No mental health diagnosis required for transition Yes, diagnosis not needed
Gender identity based hate crime laws are in place Yes

Gender identity based hate speech laws are in place Yes

Policy tackling gender identity based hatred are in place Yes

Transgender experience is not seen as a pathology Yes

Conversion therapy is banned Yes

Transgender parenthood is recognised and included in birth No, not recognised
certificate of the child regardless of parent’s sex assigned at

birth
Gender expression is expressively included in anti- Yes, such provisions are
discrimination laws included
Gender identity / reassignment is protected in the area of Yes, gender identity is
employment protected
Gender identity / reassignment is protected in the area of No, gender identity is not
housing protected
Gender identity / reassignment is protected in the area of No, gender identity is not
goods and services protected
Gender identity / reassignment is protected in the area of No, gender identity is not
healthcare protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
education protected

Total 18 / 22 (2" place)
Perceived Prevalence of Discrimination of Transgender 42% widespread / 46% rare
Persons Ranked 13/28

(Eurobarometer, 2019)
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20. Netherlands

\ Legal Gender Recognition by the State |

Existence of legal measures for recognition of preferred

Yes, legal measures are in

authority) available

gender place

Existence of administrative measures for recognition of Yes, administrative measures
preferred gender are in place

Name change available Yes

Legal recognition procedures are available for minors Not available

No age restrictions for name change No

No divorce required before gender affirming care Yes, no divorce required
Gender self-determination (without confirmation from Not available

No sterilisation required when changing the gender

Yes, sterilization not required

No medical or surgical intervention required for gender
change

Yes, intervention not required

No mental health diagnosis required for transition

Yes, diagnosis not needed

Gender identity based hate crime laws are in place

No such laws

Gender identity based hate speech laws are in place

No such laws

Policy tackling gender identity based hatred are in place
\ Medical and Family Laws
Transgender experience is not seen as a pathology

No such policies

No, it is seen as a pathology

Conversion therapy is banned

Not banned

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

No, not recognised

Gender expression is expressively included in anti-
discrimination laws

Yes, such provisions are
included

Gender identity / reassignment is protected in the area of

Yes, gender identity is

employment protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
housing protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
goods and services protected

Gender identity / reassignment is protected in the area of
healthcare

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
education

Yes, gender identity is
protected

Total 12/ 22 (7" place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

54% widespread / 32% rare
Ranked 20 /28
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21. Poland

\ Legal Gender Recognition by the State

Existence of legal measures for recognition of preferred

Yes, legal measures are in

gender place

Existence of administrative measures for recognition of Yes, administrative measures
preferred gender are in place

Name change available Yes

Legal recognition procedures are available for minors Not available

No age restrictions for name change

Yes, no restrictions

No divorce required before gender affirming care

No, divorce required

Gender self-determination (without confirmation from
authority) available

Not available

No sterilisation required when changing the gender

Yes, no sterilisation required

No medical or surgical intervention required for gender
change

No, intervention required

No mental health diagnosis required for transition

No, diagnosis is needed

Gender identity based hate crime laws are in place

No such laws

Gender identity based hate speech laws are in place

No such laws

Policy tackling gender identity based hatred are in place

Transgender experience is not seen as a pathology

No such policies

\ Medical and Family Laws

No, it is seen as a pathology

Conversion therapy is banned

Not banned

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

No, not recognised

Gender expression is expressively included in anti-
discrimination laws

No, such provisions not
included

Gender identity / reassignment is protected in the area of
employment

Yes, gender identity is
protected

Gender identity / reassignment is protected in the area of
housing

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
goods and services

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
healthcare

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
education

No, gender identity is not
protected

Total 6/ 22 (11™ place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

42% widespread / 44% rare
Ranked 14 /28
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22. Portugal
\ Legal Gender Recognition by the State

Existence of legal measures for recognition of preferred Yes, legal measures are in
gender place

Existence of administrative measures for recognition of Yes, administrative measures
preferred gender are in place

Name change available Yes

Legal recognition procedures are available for minors Yes

No age restrictions for name change No

No divorce required before gender affirming care Yes, no divorce required
Gender self-determination (without confirmation from Yes, available

authority) available

No sterilisation required when changing the gender Yes, sterilization not required
No medical or surgical intervention required for gender Yes, intervention not required
change

No mental health diagnosis required for transition Yes, diagnosis not needed
Gender identity based hate crime laws are in place Yes

Gender identity based hate speech laws are in place Yes

Policy tackling gender identity based hatred are in place No such policies
Transgender experience is not seen as a pathology No, it is seen as a pathology
Conversion therapy is banned Not banned

Transgender parenthood is recognised and included in birth No, not recognised
certificate of the child regardless of parent’s sex assigned at

birth
Gender expression is expressively included in anti- Yes, such provisions are
discrimination laws included
Gender identity / reassignment is protected in the area of Yes, gender identity is
employment protected
Gender identity / reassignment is protected in the area of No, gender identity is not
housing protected
Gender identity / reassignment is protected in the area of No, gender identity is not
goods and services protected
Gender identity / reassignment is protected in the area of No, gender identity is not
healthcare protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
education protected

Total 14 / 22 (5™ place)
Perceived Prevalence of Discrimination of Transgender 59% widespread / 25% rare
Persons Ranked 27 /28

(Eurobarometer, 2019)
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23. Romania

\ Legal Gender Recognition by the State

Existence of legal measures for recognition of preferred
gender

Yes, legal measures are in
place

Existence of administrative measures for recognition of
preferred gender

No such measures

authority) available

Name change available Not available

Legal recognition procedures are available for minors Not available

No age restrictions for name change No

No divorce required before gender affirming care No, divorce required
Gender self-determination (without confirmation from Not available

No sterilisation required when changing the gender

No, sterilisation required

No medical or surgical intervention required for gender
change

No, intervention required

No mental health diagnosis required for transition

No, diagnosis is needed

Gender identity based hate crime laws are in place

No such laws

Gender identity based hate speech laws are in place

No such laws

Policy tackling gender identity based hatred are in place

Transgender experience is not seen as a pathology

No such policies

\ Medical and Family Laws

No, it is seen as a pathology

Conversion therapy is banned

Not banned

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

No, not recognised

Gender expression is expressively included in anti-
discrimination laws

No, such provisions not
included

Gender identity / reassignment is protected in the area of
employment

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
housing

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
goods and services

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
healthcare

No, gender identity is not
protected

Gender identity / reassignment is protected in the area of
education

No, gender identity is not
protected

Total 1/ 22 (14" place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

34% widespread / 47% rare
Ranked 7 /28
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24. Slovakia

Legal Gender Recognition by the State

Existence of legal measures for recognition of preferred
gender

Yes, legal measures are in
place

Existence of administrative measures for recognition of
preferred gender

No such measures

authority) available

Name change available Yes

Legal recognition procedures are available for minors Not available

No age restrictions for name change No

No divorce required before gender affirming care No, divorce required
Gender self-determination (without confirmation from Not available

No sterilisation required when changing the gender

No, sterilisation required

No medical or surgical intervention required for gender
change

No, intervention required

No mental health diagnosis required for transition

No, diagnosis is needed

Gender identity based hate crime laws are in place

No such laws

Gender identity based hate speech laws are in place

No such laws

Policy tackling gender identity based hatred are in place
\ Medical and Family Laws
Transgender experience is not seen as a pathology

No such policies

No, it is seen as a pathology

Conversion therapy is banned

Not banned

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

No, not recognised

Gender expression is expressively included in anti-
discrimination laws

No, such provisions not
included

Gender identity / reassignment is protected in the area of

Yes, gender identity is

employment protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
housing protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
goods and services protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
healthcare protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
education protected

Total 7/ 22 (10™ place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

20% widespread / 55% rare
Ranked 2 /28
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25. Slovenia

Legal Gender Recognition by the State

Existence of legal measures for recognition of preferred
gender

No such measures

Existence of administrative measures for recognition of

Y es, administrative measures

preferred gender are in place
Name change available Yes
Legal recognition procedures are available for minors Yes

No age restrictions for name change

Yes, no restrictions

No divorce required before gender affirming care

Yes, no divorce required

Gender self-determination (without confirmation from
authority) available

No, not available

No sterilisation required when changing the gender

Yes, sterilization not required

No medical or surgical intervention required for gender
change

No, intervention required

No mental health diagnosis required for transition

No, diagnosis is needed

Gender identity based hate crime laws are in place

No such laws

Gender identity based hate speech laws are in place

No such laws

Policy tackling gender identity based hatred are in place
\ Medical and Family Laws
Transgender experience is not seen as a pathology

No such policies

No, it is seen as a pathology

Conversion therapy is banned

Not banned

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

Yes, it is recognised

Gender expression is expressively included in anti-
discrimination laws

No, such provisions not
included

Gender identity / reassignment is protected in the area of

Yes, gender identity is

employment protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
housing protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
goods and services protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
healthcare protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
education protected

Total 12/ 22 (7" place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

40% widespread / 46% rare
Ranked 13 /28
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26. Spain

\ Legal Gender Recognition by the State |

Existence of legal measures for recognition of preferred

Yes, legal measures are in

gender place

Existence of administrative measures for recognition of Yes, administrative measures
preferred gender are in place

Name change available Yes

Legal recognition procedures are available for minors Yes

No age restrictions for name change

Yes, no restrictions

No divorce required before gender affirming care

Yes, no divorce required

Gender self-determination (without confirmation from
authority) available

Yes, available

No sterilisation required when changing the gender

Yes, sterilization not required

No medical or surgical intervention required for gender
change

Yes, intervention not required

No mental health diagnosis required for transition

Yes, diagnosis not needed

\ Medical and Family Laws
Transgender experience is not seen as a pathology

Gender identity based hate crime laws are in place Yes
Gender identity based hate speech laws are in place Yes
Policy tackling gender identity based hatred are in place Yes

No, it is seen as a pathology

Conversion therapy is banned

Yes

Transgender parenthood is recognised and included in birth

certificate of the child regardless of parent’s sex assigned at
birth

No, it is not recognised

Gender expression is expressively included in anti-
discrimination laws

Yes, such provisions are
included

Gender identity / reassignment is protected in the area of

Yes, gender identity is

employment protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
housing protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
goods and services protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
healthcare protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
education protected

Total 20 / 22 (15! place)

Perceived Prevalence of Discrimination of Transgender
Persons
(Eurobarometer, 2019)

58% widespread / 31% rare
Ranking 25/ 28
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27. Sweden
\ Legal Gender Recognition by the State

Existence of legal measures for recognition of preferred No such measures

gender

Existence of administrative measures for recognition of Yes, administrative measures
preferred gender are in place

Name change available Yes

Legal recognition procedures are available for minors Not available

No age restrictions for name change Yes, no restrictions

No divorce required before gender affirming care Yes, divorce not required
Gender self-determination (without confirmation from Not available

authority) available

No sterilisation required when changing the gender Yes, sterilisation not required
No medical or surgical intervention required for gender No, intervention required
change

No mental health diagnosis required for transition No, diagnosis is needed
Gender identity based hate crime laws are in place Yes

Gender identity based hate speech laws are in place Yes

Policy tackling gender identity based hatred are in place Yes

Transgender experience is not seen as a pathology No, it is seen as a pathology
Conversion therapy is banned Not banned

Transgender parenthood is recognised and included in birth Yes, it is recognised
certificate of the child regardless of parent’s sex assigned at

birth
Gender expression is expressively included in anti- Yes, such provisions are
discrimination laws included
Gender identity / reassignment is protected in the area of Yes, gender identity is
employment protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
housing protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
goods and services protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
healthcare protected
Gender identity / reassignment is protected in the area of Yes, gender identity is
education protected

Total 16 / 22 (3 place)
Perceived Prevalence of Discrimination of Transgender 57% widespread / 32% rare
Persons Ranking 23/ 28

(Eurobarometer, 2019)
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Appendix 7: Transgender Persons’ Rights Prevalence among Member
States

\ Legal Gender Recognition by the State

Existence of legal measures for recognition of preferred 21 out of 27
gender

Existence of administrative measures for recognition of 22 out of 27
preferred gender

Name change available 23 out of 27
Legal recognition procedures are available for minors 12 out of 27
No age restrictions for name change 15 out of 27
No divorce required before gender affirming care 17 out of 23
Gender self-determination (without confirmation from 8 out of 27
authority) available

No sterilisation required when changing the gender 20 out of 27
No medical or surgical intervention required for gender 14 out of 27
change

No mental health diagnosis required for transition 11 out of 27
Gender identity based hate crime laws are in place 14 out of 27
Gender identity based hate speech laws are in place 13 out of 27
Policy tackling gender identity based hatred are in place 6 out of 27
Transgender experience is not seen as a pathology 1 out of 27
Conversion therapy is banned 5 out of 27

Transgender parenthood is recognised and included in birth 4 out of 27
certificate of the child regardless of parent’s sex assigned at

birth

Gender expression is expressively included in anti- 10 out of 27
discrimination laws

Gender identity / reassignment is protected in the area of 23 out of 27
employment

Gender identity / reassignment is protected in the area of 15 out of 27
housing

Gender identity / reassignment is protected in the area of 18 out of 27
goods and services

Gender identity / reassignment is protected in the area of 15 out of 27
healthcare

Gender identity / reassignment is protected in the area of 18 out of 27
education
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Transgender Persons’ Rights Ranked by Prevalence among Member States

| Criterion / Measure

Name change available 23 out of 27
Gender identity / reassignment is protected in the area of | 23 out of 27
employment

Existence of administrative measures for recognition of | 22 out of 27
preferred gender

Existence of legal measures for recognition of preferred gender | 21 out of 27
No sterilisation required when changing the gender 20 out of 27
Gender identity / reassignment is protected in the area of goods | 18 out of 27
and services

Gender identity / reassignment is protected in the area of | 18 out of 27
education

No divorce required before gender affirming care 17 out of 23
No age restrictions for name change 15 out of 27
Gender identity / reassignment is protected in the area of | 15 out of 27
healthcare

Gender identity / reassignment is protected in the area of | 15 out of 27
housing

No medical or surgical intervention required for gender change | 14 out of 27
Gender identity based hate crime laws are in place 14 out of 27
Gender identity based hate speech laws are in place 13 out of 27
Legal recognition procedures are available for minors 12 out of 27
No mental health diagnosis required for transition 11 out of 27
Gender expression is expressively included in anti- | 10 out of 27
discrimination laws

Gender self-determination  (without confirmation from | 8 out of 27
authority) available

Policy tackling gender identity based hatred are in place 6 out of 27
Conversion therapy is banned 5 out of 27
Transgender parenthood is recognised and included in birth | 4 out of 27
certificate of the child regardless of parent’s sex assigned at

birth

Transgender experience is not seen as a pathology 1 out of 27
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