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INTRODUCTION

Migration is a distinctive characteristic for aliving organisms; ranging from animal
migration, which takes place on a seasonal basielyna search for food and a for more
favorable climate conditions; to human migratidrg topic of discussion in this thesis. People
migrate for a variety of reasons: seeking bettenemic conditions, education, medical care,
and security. As humanity evolved to modern tinsegieties, countries, and nation-states
emerged. These establishments created culturesattitiindes and characteristics of particular
groups alongside national identities manifestedrerdity of traditions. The complexity of
today’s societies made it difficult for governmetasdeal with migration distresses, utilize its
opportunities, and to respond to the various chgls it generates that can threaten the

stability of the state institutions and the harmoifhe social fabric.

Hence, governments are required to take actiortedanform of enacting public policies to
overcome the challenges generated by human migratiod for the purpose of protecting
migrants from exploitation and persecution in adeoce with the values commensurate with
modernity’ Therefore, the need for migration regulations aras an important topic in the
international sphere, urging policymakers to wouk migration issues on a cooperative level.
It is estimated that from the world population,rthare about 258 million migrants globally,
which amount to 3.4% of the worldwide populafioiNevertheless, migrants are usually
considered a vulnerable group since they are mameepto be victims of human trafficking,
and typically work and live under worse living clitions than locald.People will continue
to move in search of better and safer living caodg regardless of the barriers placed by

governments. Accordingly, rational policymakers mesnbrace novelty in approaching

1 Report by the United Nations Department of Ecoicand Social affairs, The International migratreport
December 2017, N. 2017/5, p. 1. Accessible at:
“https://www.un.org/en/development/desa/populatitigfation/publications/migrationreport/docs/MigatRe
port2017_Highlights.pdf’ (16.05.2019)
2 lbid
3 Statement by the government of Denmark regaraitopting of the Global Compact Accessible at:
https://lwww.un.org/en/conf/migration/statement.dhth7.05.2019)
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migration issues and formulate policies and lawsailgnment with dynamic forms of

migration.

With the rise of globalization and technologiegngsnational mobility is facilitated, resulting
in an increase in the numbers of migrants. Somerfaincluding the growth of the economy,
demographic pressure, security threats, conflicegcial differences, inequalities,
environmental issues, and climate change, motipa@ple to migraté. That said, large

numbers of migrants meet hostile public reactioms estricting state policy. This situation
places migration on the top of the internationalitigal agenda. The international
community, as its name indicates, ought to worletogr in order to find ways to strengthen
international cooperation and governance, in otddrandle better the influx of regular and
irregular movements of migrants, instead of abstgifrom entering as the only solution. The
outcome anticipated of the multilateral collabaratialong with the unilateral regulations, is

the betterment of the host societies.

The 2015 significant refugee crisis and large re@ugnovements were the conduit for the
international community to address issues of redagend migrants, comprehensively which
resulted in the adoption of the New York Declanation Refugees and MigramsThen,
during two years of negotiations, the General Adsgnendorsed the Global Compact for
Safe, Orderly and Regular Migratifrits adoption precedes extensive negotiations Vrirg|
state policymakers in different regions of the worlt is the first-ever international
cooperation framework for addressing issues thaice&m not only the current world’s
258 million migrants, but future migrants, coursrief origin, transit, and destinatiorState
representatives signed the agreement on Decemp26018, at the international conference in
Marrakech. Its primary purpose was to better regutaigration on a local, national, regional

* Statement by the government of Sweden regardinbabiCompact. Accessible at:
http://www.un.org/en/conf/migration/assets/pdf/G @tatements/sweden.pdf (17.05.2019)
®> New York Declaration for Refugees and Migrantsmted 19.09.2016, UN GA Resolution 71/1.
® UN GA Resolution to endorse the Outcome of therf;avernmental Conference, 73/1, 14.12.2018.
" Press release, General Assembly Endorses First@gbal Compact on Migration, Urging Cooperation
among Member States in Protecting Migrants 19.1B2@ccessible at:
https://lwww.un.org/press/en/2018/ga12113.doc.htn0@.2019)
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and global level; and increase state cooperatudress cases that force people to move, raise
protection and respect of rights of migrants, redasks for migrants, and provide them with

care and assistance.

However, the adoption of the Compact did not gebgaition among all UN Member States.
The voting resulted in one hundred and fifty-twotes in favour, five against (Czech
Republic, Hungary, Israel, Poland and the Uniteates) and twelve abstentions. At the same
time, states adopting GCM argued that it was arergsd landmark in the history of
migration, and anticipated that its strategic otiyes would meet and address migration
challenged. The majority emphasized that migration is a shamesbonsibility for the
countries of origin and for destined ones, sings®n the necessity of international
cooperation, and underlining benefits of migratimn hosting countries. Besides, it was
argued that migration is not a human right; GCM utiouphold the principle of state

sovereignty’

The United Nations prepared the compact under utgpiaes. That said, and it does not
represent a legally binding instrument, but it iaséd on the previous human rights
instruments and commitments of states aiming gulating all aspects of migration. It
contains a range of principles that establish haoates could address migration. Some
examples of these principles comprise the resgesttate sovereignty, responsibility-sharing,
non-discrimination, protection of human rights, astters. Similarly, it provides 23 detailed
objectives and detailed action plans for the mamage of migration at the local, national,

regional, and global levels.

Global Compact is characterized by ambiguity inlégal status, relation to other existing
instruments and its impact on international lawe Tlompact is not legally binding in that it

respects state sovereignty over the formulatiortsohational migration policies; hence, it

8 General Assembly Endorses First-Ever Global Compaanigration accessible at:
https://lwww.un.org/press/en/2018/dev3375.doc.htn02.2019).
® Intergovernmental conference on the global Comfoad¥ligration, £-4™ plenary meetings, accessible at:
https://lwww.un.org/press/en/2018/dev3375.doc.htnd@2019).
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does not enforce upon states the receipt of migifattowever, it calls states to cooperate to
“foster international cooperation among all relevactors on migration, acknowledging that
no State can address migration alohfeKlon-signatories to the Compact claim that it
contradicts with their national interests. Its dilmp raised debates among different

stakeholders, NGOs, civil society, and even ledeimonstrations in some countries.

Global Compact belongs to the category of soft il@struments; those agreements that pave
the road for political and moral commitments to gadicymakers, not intending to create
legal obligations for them. However, some schotag that being non-legally binding, it can
develop a politically binding impact on the fielfimigration.**Non-binding agreements such
as GCM is not a traditional source of internatldaa, can be categorized as soft law, which
they are deprived of the legally binding force. Hmer, they can be utilized as a forerunner
of hard law with the potential of becoming a cuséoylaw. The role of the soft law

instruments will be explained in detail later imstthesis.

This thesis consists of three chapters. The finsipter provides an overview of the Global
Compact and the development process of its adgptiermeaning of the term compact under
the international law, the possible reasons fos ttthoice of this particular form of the

international agreement, its main goals and ohjestiand the reaction of the involved states,

and the challenges facing its implementation.

The second chapter focuses on the establishmaeitst lefal status with focus on determining
the type of instrument the Global Compact through @analysis of customary international
law and its elements such as state practice ateament of customary lavepinio juris, the

role of the soft law in the UN practice, and thgdke effect of UN General Assembly
Resolutions. The main research question of thiptenas: Can political documents become

an expression of customary international law? #, ysnder what conditions?

1% Historic moment’ for people on the move, as UNess first-ever Global Compact on migration, UN
News 13 July 2018. Retrieved 18 January 2019.
! Global Compact for Safe, Orderly and Regular Migra New York, 19.12.2018.
2 Hansen G.T, Guild E, What is a compact? MigraRights and State Responsibilities regarding thégdesf
the UN Global Compact for Safe, Orderly and RegMaration, Raoul Wallenberg Institute, p.8, 2017.
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The third and last chapter aims at assessing thsilge normative and political impact of

Global Compact likely have on international migoatiaw.

The research problem of this thesis is that GCMillegithority and its possible normative
impact on the field of international law is uncldmcause it belongs to the category of soft
law. Furthermore, the status of soft law instrureeist debatable because of its possible
implications and place among the sources of intenal law.

Furthermore, despite the global nature of migratitimere is no formal institutional
framework, and the governance of international atign law does not have a tradition of
comprehensive international regulatidninstead, it is governed through a range of
multilateral, regional, bilateral instruments. Thitiation provides for the states a high degree
of autonomy. At international and regional levaelssi traditionally regulated through non-
binding, informal instruments. It is fragmenteddathus regulated as a cross-cutting field
throughout various areas such as human rightsttade law, humanitarian law, labour law,
refugee law and maritime law because cooperatiothefglobal level meets with some
barriers and conflicting interests among the staisy governments lack migration policies
or the capacity to implement its current policiésadevance. Enacted policies usually focus
on one aspect of migratidf.There is no comprehensive treaty governing alleetsp of
migration and adoption of formal treaties are rdrewever, there are many agreements
relating to migrants’ status, and addressing humgits. Thus, adoption of the Global
Compact can be considered as the first attemptHeatds of State and Government came
together within the UN General Assembly on the gldbvel with the active participation of
civil society which is a quite innovative charadgc of the international instrument to
address migration systematically and to establishomprehensive approach to human
mobility and enhanced cooperation at the globatlfévHowever, its adoption brings forth

many debates in regards to its impact on internatimigration law. States have treated it as

13 A Betts, Introduction to migration governancef@# Scholarship Online, 2011, p. 1.

! Report by the Secretary General, In safety andiyigaddressing large movement of refugees andantsg,
2016, para 14, accessible at: https://www.un.ofgégaearch/view_doc.asp?symbol=A/70/59&=E%20

15 “Global Compact for Migration”, International Ongiaation for Migration. Accessible at:

https://lwww.iom.int/global-compact-migration



a political agreement rather than a legal documasitjts status and implications for the
international migration law are not clear. It isated as a soft law vehicle for cooperation;
albeit carrying commitments that urge states toeam with national implementation plans
that can be regularly reviewed and monitored. Assallt of this ambiguous binding nature,
some states decided not to join, deeming thatdas amt resonate with their national migration
policies and the concept of state sovereignty,fassambiguous legal status in regards to
accepting migrants. The behaviours of the saicestatake the situation around the Global
Compact quite complicated.

To conduct the study, | formulated the followingearch questions:

e What type of instrument is the Global Compact fagidtion? Is it one of the sources
of international law? Is it soft law? What factasmpel states to comply with soft
law?

e Can it create new rules of customary internatidenalin the future?

e What impact, legal or political, can it have on tevelopment of international

migration law?

The study hypothesizes that the Global Compactthaspotential to have an impact on
international law as a soft law instrument in sal/grays. Soft law can fill gaps in law in the
absence of the binding force of the treaty. Whelgutators present the compact as non-legally
binding instrument, it is believed that it is stdblitically binding, and consequential for
signatory states. States have obligations undernational migration law, which they must
fulfil. UN Representative on migration, in his npkeld that GCM could lead to the adoption
of new specific treaties. Also, it can serve asilastitute for missing hard law and add some
details to existing international instruments glirges for the interpretation of hard law.

The objective of this thesis is to establish wisathie legal status of the Global Compact and

its potential impact on international law.

Regarding the methods used in this study, the aythimarily used the analytical method to
interpret the literature of pertinence to the GloBampact (including its text), its main
8



principles and values, the process of its developmBrafts of the Global Compact,
discussions of states in relation to GCM were agaly The author also analysed scholarly
literature in particular on the theory of sourcésnternational law which is concerned with
soft and customary international law. The UN GAoteBons were analysed as sources in
order to establish what is the legal status of GAMorder to establish a possible normative

impact, the author also relied on academic liteeatu

The importance of this work lies in the novelty gab of the research, as due to the recent

adoption of the agreement and the lack of sufficiesearch conducted on the topic.

Keywords: migrants, migration policy, customary Jasources of law, human rights.



1. OVERVIEW OF THE GLOBAL COMPACT

1.1 The Development Process of the Global Compact figrétion

The President of the UN General Assembly emphasizdils speech that the Compact can
guide us from “reactive to proactive mode. It calsp, help us draw benefits from migration,
provide a new platform for cooperation, and fin@ ttight balance between the rights of
people and state sovereignty that, theoreticalgakimg, in turn protects the right of their

citizenst®
This chapter focus on the genesis of the GCM dtgent and barriers in its implementation.

People throughout history had various reasons tpatd. Hence, migration has always been a
reality, but in today’s interconnected world, thisality needs more attention from the
policymakers for its impact on the states. Thisncbnnected world is characterized by more
accessible and cheap transportation that helpgaple’s mobility while searching for jobs,
education, and by communication mediums as soe@barks, and other opportunities that

contribute to human mobilit}/.

The number of migrants worldwide continued to grawidly, “reaching 258 million in 2017,
up from 220 million in 2010 and 173 million in 2QAD2 million in 1980*%. The majority of
migrants live in Asia — 80 million, Europe — 78 haih, Northern America hosted 58 million
migrants, Africa — 25 million, Latin America andetiCaribbean — 10 million, Oceania — 8

million. *°

16 3. Fella, The United Nations Global Compact fagidtion. Vol. 8459, House of Commons, Briefing pap
5.12.2018, p.10, accessible at; https://www.paiiatiuk/commons-library

" Report by the Secretary General, In safety andifigaddressing large movement of refugees andantg,
accessible at: https://www.un.org/en/ga/search/ving.asp?symbol=A/70/59&=E%20 2016, para 22.

18 |nternational migration report 2017, HighlightsyKieacts. Accessible at:
https://lwww.un.org/en/development/desa/populatiegration/publications/migrationreport/docs/Migrati®ep
ort2017_Highlights.pdf

19 United Nations, Department of Economic and Sociéhifs, Population Division (2017). International
Migration Report 2017: Highlights(ST/ESA/SER.A/404)



Migration provides positive impacts for the destioma countries: economic growth and
labour market. The General Assembly recognized libhatan mobility is a crucial factor for
sustainable developmefitin particular, it concerns the labour market. ®Gatmote, findings
from a study conducted by the reputable McKinselycate that migrants make up about 3.4

per cent of the world population.

UN’s special representative on migration held s heport that migration contributes
positively to the development of societies by inying their labour market, as migrants
create jobs, as well as entrepreneurs, do, pay @mxe bring to light new ided5In addition

to providing cultural diversity to host societigmjgrants of science can contribute to the

prosperity of the research and development realm.

Despite their positive contributions, migrants reamaulnerable to the challenges and barriers
members of host societies lay before them. Suchectgges can be realized in their sought for
finding jobs, settlement in slum-kind-of-residencesnfront of discrimination and in being

victimized by human trafficking and abuse.

Discussions among representatives of differentestain adopting the Global Compact
highlighted the importance of multilateral cooperaton the level of the state, civil societies,
regional organizations, to address root causes afsmmovements, economic poverty,
inequality, natural disasters and inhuman livingndibons. Official representatives
highlighted that fighting with misconceptions abautgration is essential. For example,

League of Arab States representatives said thahihe World was one of the causal sources

Accessible at:
https://lwww.un.org/en/development/desa/populatiegration/publications/migrationreport/docs/Migrati®ep
ort2017_Highlights.pdf
%0 Report of the Secretary General, op.cit, p. 5.
L Report of the Special Representative of the Sagré&eneral on migration, accessible at:
https://lwww.un.org/en/ga/search/view_doc.asp?syai@l1/728&=E%20 03.02.2017, p.6.
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of increasing migration. They highlighted thatstnecessary to settle conflicts and to deal

with xenophobia and human traffickiig.

Discussions and adoption of instruments, govermmgration issues are not new at the
international level. However, international migoetiis one of the areas on the global agenda
that lack a single comprehensive treaty. The imtiional community attempted to regulate
migration through international conventions ancteital agreements. Rights of migrants can
be found in international instruments such as t8291 Migration for Employment
Convention, 1975 Migrant Workers Convention, 199@rsint Workers Convention, and
2000 Palermo protocols on human trafficking andrerig smuggling®*They can be found,
also, in the Convention against Transnational GrgahCrime, international labour standards
in relevant International Labour Organization camiens. The 1990 International
Convention on the Protection of the Rights of Aligkant Workers and Members of Their
Families, however, there are only 66 states whrehparties to this convention, which are
mainly Southern states. No country from westerrnogey in particular, the European Union,
ratified the Convention. There are mainly bilateaatl regional treaties focusing on different
aspects of migratiorf”

The conflicting interests on migration issues préig reach consensus among states.

For the last years, the international communitynestsed massive displacement of people
because of a variety of reasons: armed confliasyral disasters, and grave violations of
human rights. Forced displacement caused large-spdlover of migrants/refugees as in the
case of the warring Syria, wherein 2015 millionspebple seeking asylum in neighbouring

countries such as Lebanon, Turkey, and Jordanhdnsame year, more than one million

22 |nternational conference on Global Compact for Migm, DEV/3377, Global Compact an Achievement in
Multilateralism, 10.12.2018, accessible at: httpsiv.un.org/press/en/2018/dev3377.doc.htm
% Migration for employment convention 01.08.1949j.fe.22.01.1952, Migrant Workers Convention

04.07.1975, e.i.f. 09.12.1978, International Cantin on the Protection of the Rights of All Migtaworkers
and members of their families. UN General Assemb812.1990, e.i.f 01.08.2003.
*M.K. Solomon, S. Sheldon, The Global Compact fagrsition: From the Sustainable Development Goabs to
Comprehensive Agreement on Safe, Orderly and ReMlitzration, International Journal of Refugee Law,
Volume 30, Issue 4, December 2018, p.586.
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refugees and migrants arrived in Eurperesulting in significant exposure to the
phenomenon and more reactions of some powerfldsstat the international arena. During
transit, such people faced arbitrary detentiondn&pping and drowning in the sea. These
ramifications diverted officials’'worldwide pridies towards migrations related issues. It,
also, led to recognizing that many of those riskimgjr lives were not refugees by definition
as in the Refugee Convention 1951, but migréhthe death of people in the Mediterranean
Sea called for action, requiring coastal stateprokimity such Malta, Italy, and Greece to
approve the entrance of large numbers of migrarits their lands. This situation urged the
affected countries to call for action and to staegotiating migrants and refugees issues

internationally.

Special Representative of the Secretary-Generdhternational Migration, Peter Sutherland,
came up with an idea to organize an internationafarence to provide more donor funding
in order to deal with mechanisms related to migratind to accepting refuge€sOn 19" of
September, 2016, th&eneral Assembly High-Level Meeting on Large Movatseof
Refugees and Migrants took plade was attended by heads of states and governments
ministers UN leaders, and members of private sectait society, international organizations
and academia, aiming at addressing the problemgraints and refugees massive movement,
and strengthening cooperation on migration andatinig a two year process for developing
two global compacts on refugees and migration. Shenmit resulted in the General
Assembly adoption of the resolution 71/1, “New Yobeclaration for Refugees and
Migrants.” It was a precursor to addressing theassf large movements of refugees and

migrants reflected in the GCM.

% Over one million sea arrivals reach Europe in 2@tSessible at:
https://lwww.unhcr.org/news/latest/2015/12/5683d@btion-sea-arrivals-reach-europe-2015.html
(10.09.2019).
%6 M.K. Solomon, S. Shelton, The Global Compact fagidtion: From the Sustainable Development Goalbs to
Comprehensive Agreement on Safe, Orderly and Relitgation, International Journal of Refugee Law,
Volume 30, Issue 4, December 2018, p.585.
" Report of the Special Representative of the Sagré&eneral on migration, 03.02.2017
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The full text of the GCM was finalized by membeatss on July 13, 2018. Participants
agreed to hold an intergovernmental conferencehenGlobal Compact for Migration in
Marrakech, Morocco, on f0and 11" of December, 2018, where 164 UN Member States
adopted it. Then it was endorsed by the UN Gerfesaémbly by the majority of 152 votes in
favour, 5 against and 12 abstentions. 24 Statesndidtake part in the voting process.
Obviously, countries, voting in favour of the GAd$ution endorsing GCM, were less than

those approving it in Marrakec¢f.

The negotiation process of the adoption of the @l@ompact consisted of several steps and
involved different participants from a wide range amncerned players to build a better
understanding. Its negotiations covered all regguch as Latin America and the Caribbean,
Asia, Pacific, Europe and the Middle East, in orehighlight realities and migration trends
in each region. They involved multiple hearingairdifferent actors such as representatives
of non-governmental organizations, civil societygamizations, academic institutions,
parliaments, diasporas, migrants, migrant orgailoasf private sector and civil society
consultation$? The adoption of the compact was the result of@year negotiation process
involving 193 countrieg?

Global Compact was not approved on a unanimousl léwe to its ambiguous binding
evolutionary nature (it might become a customaw) lm that disapproving states feared that
approving it might hold them accountable in casgytdid not receive migrants, by which

contravening their domestic migration policies; ¢ertheir sovereignty:

Five-member states voted againshe United States, Hungary, the Czech Republicari®bl
and Israeltwelve abstained, and one did not vote. The mantems are threats to national

28 A, Bufalini, The Global Compact for Safe, Ordealyd Regular Migration, What is it contribution to
International migration law, Questions of Interpatl Law, 30.04.2019, p.7.

? Refugees and migrants. Accessible at: https:#efamigrants.un.org/stakeholder-consultations @1900.9).
%K. Newland, The Global Compact for Safe, Orderly aegi®ar Migration: An Unlikely Achievement,
International Journal of Refugee Lawolume 30, Issue 4, December 2018, p. 658.

3L A. Peters, The Global Compact on migration: tmsignot to sign, EJIL talk, Blog of the Europeanithal of
International law, November 2018, availabletdatps://www.ejiltalk.org/the-global-compact-for-magion-to-
sign-or-not-to-sign/ (11.08.2019).
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sovereignty, security, public policy and the goveemtal agenda, and encouragement of mass
movements of migrants. The US did not participatehie negotiations. The United States
adopted a national statement where it providesctibjes to signing the Global Compact on
Migration. Some reasons for the emergence of tl8sbehaviour can be concluded: firstly,
the compact limits the national ability to make idems regarding migration. Not for the US,
but it might impose legal obligations in the futuBecondly, it does not draw a line in the
sand between foreign nationals and those who ehtée country unlawfully. It does not
address large numbers of foreign nationals residilegally in many states, which
undermines the rule of law and limits the ability states to consider new forms of legal

immigration.

Moreover, apart from general objections, it doe$ agree with specific provisions as:
“detention must be the last resort”, which willneinate detention requirements with illegal
migrants, “best interests of the child.” They claimat it cannot impose obligations on the US,
which is not part of the Convention of the Rightsh® Child, and that it has a sovereign right
to define the detention of the minors. Also, it paies, in the eyes of the US, unrealistic
access to social services for migrants — it setikpectation that states must provide higher
services than they might provide for migrants, wheflugee status does not apply to them. It
conflicts with international instruments such asw@mntionon the Protection of the Rights of
All Migrant Workers and Members of Their Familiesdathe Convention on the Rights of the
Child as it refers to them, but many countriesraeparties’> And above all, the current US
administration, headed by Donald Trump, is not aternationalist-directed government;

hence, it would be highly unlikely to consolidalte tvork of international organizations.

The Australian government expressed a decisivestatating clearly that “Global Compact
on Migration is inconsistent with well-establishgalicies and not in Australia’s interest. The

Australian government does not believe that it widld anything to manage a successful

32 National Statement of the United States of Ameoicahe Adoption of the Global Compact for Safed@ly,
and Regular Migration, accessible at: https://ustate.gov/remarks/8841, December 7, 2018 (02.08)201
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immigration program; it fails to distinguish betwedegal and illegal migrants; it will

encourage illegal entry into the country.”

Other countries such as Bulgaria, Croatia, the KZRepublic, Hungary, Israel, Poland,

Slovakia, and Switzerland did not sign the Compasting comparable concerns.

Hungary's case raises objections on national say&seand the threat of a wave of economic
migrants. The Hungarian foreign minister, anxiobsid the security of the Hungarians stated
that it “could lead to a fresh wave of migratiooncerns the fact that migration is a positive
process that must be encouraged, and accordingtynmigration channels must be opened,
and migrants cannot be differentiated based om thgal status®* Also, he confirmed that

the exchange of population among continents leadset developmenidf parallel societies, a

situation that augments the threat of terrorism.rédger, he claimed that migration is a

dangerous phenomenon that should be stopped.

Indeed, cooperation in the field of migration hahlvays been viewed by states as
contradicting national policy. Among the other liens are conflicting interests, asymmetrical
power, disagreement of possible benefits of migratsovereignty, national public opinion on

migrants.

For example, regarding sovereignty, many statesiearthat migration governance is
competence for the national governments and thegvept global institutions from
establishing migration policy. For example, on kel of EU Poland, Czech Republic and

Hungary refused to participate in the relocaticampdn these concerns.

% National Statement by Australia 21.11.2018, adbksat: https://www.pm.gov.au/media/global-compact
migration (01.08.2019).
*0Opposition to The Global Compact for Migration isttSound and Fury
Accessible at: https://www.forbes.com/sites/fregl§ay/2018/11/13/global-compact-for-migration-soand-
fury/ (01.08.2019)
% The UN Global Compact for migration is endangetimg security of the Hungarian people
Accessible at: https://www.kormany.hu/en/ministfyfareign-affairs-and-trade/news/the-un-global-c@tip
for-migration-is-endangering-the-security-of-theayarian-people (10.08.2019).

16



Another quite common barrier is negative publicnogm on migrants in some countries. For
example , in Europe, only 30% view migrants as tpasicontributions to their society,
remains concern about public security and otheflainissues’ Also among other reasons
which prevent active cooperation are differentnesés between the North, which focus more
on border controls, security screening, readmisagneements and the Global South focusing
on labour rights of migrants, family reunificatiofo, it is proved by the fact that the 1990
Convention on the Rights of Migrants Workers wasratified by any European Stat¥s.

Concerns of non-signatory states might not be acgls the GCM contains a quite broad set
of guidelines and menu of options for each objectiv achieve. States have an attitude on
deciding how to implement these elements. Stillgration circumstances vary widely in

different regions, and traditional barriers suclcasflicts between North and South prevent
for states of and making it extremely difficult feuch states to commit to a common binding
agreement. Consequently, it is a beginning foritiernational community to address issues

of migration, not the endpoint.

1.2 Meaning of the Compact under the international daa reasons why states

choose this form of the agreement

The aim of this subchapter is to establish wh#ateésmeaning of the Compact and why states
choose this particular form to address issues gfanis. The term compact means “coming
together of pacts”, and it involves different astavgether® “Global Compact” is the English
term; however, in other official UN languages, otteems are used. For example, in French,
it is “Pacte Mondial” and “Pacto Mundial” in Spahjswhile in the Russian language it is
“Ilakt” — pact”.

% N.R. Micinski, T. G. Weiss, Global Migration Gowemce: Beyond Coordination and Crises, The Global
Community Yearbook of International Law and Juridguoce 2017, p. 2.
*bid, p. 2.
¥ Hansen G.Tomas, Guild Elspeth. What is a compdaiants’ Rights and State Responsibilities regaydhe
design of the UN Global Compact for Safe, Orderig &egular Migration, 2017, p. 11.
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The Usage and application of the instruments utidename “Pact” are more common, rather
than “Compact”. The term Pact or Compact is usedefer to non-binding agreements
between states. However, it is not new, and sortegnational instruments were adopted
under this name. For example, the Paris Pacatmé was more political instrument rather
than legal which is an essential framework to canavags trafficking and consumption in
the Afghanistan Regioft. Another example is the UN Nations Global Compaliciv is also
non-binding to platform for business to adopt susiale policies and report for their
implementation. An additional example is the JolactPwhich was adopted by the
International Labour Organisation as a non-bindoad) for states to respect fundamental

rights at work, social protection, and other redassues.

The common features of these agreements are tatatte non-binding, quite flexible, and
contain vague goals. They do not have adequatee@imicement provisions and emphasize
networking and cooperation between different stalddrs like organisations. They can be
characterized more as a platform for discussion raetsvork. Using the word “Compact”
instead of Pact might mean govern migration thropghlic-private participants and their
cooperation. The GCM include provisions that Glabafum on migration and development
is a platform for partnerships, networking’ devi¢®and primarily involve the sharing of best

practices”’

The next question following from the analysis tsfmame is to establish the legal nature of
the GCM. There are following elements which sholld taken into account when
determining the legal nature of the instrument:itibention of the parties, its form, content.
Under international law, it is generally exceptbdt the intention of the parties is crucial in
determining whether the particular instrument isi-banding. If parties of the instrument
clearly stated that they don’t intend to createalegbligations, therefore it cannot be
considered legally bindin. Another essential element is the content andesonif the
document. The circumstances of its adoption, nadfiqgrovisions either they are precise or
broad. It is accepted that precise commitmentsaatoghtion of the instrument in the context

3 paris Pact Initiative. 22.05. 2003

4% Global Forum on Migration and Development, accdesali_https://gfmd.org/pfp (10.10.2019).
“1 P, Gautier, Non-binding agreements, MaxPlanck Elepedias of International Law, 2006, p. 5
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of negotiations lead to legally binding agreeménts. relation to form, it is argued that form

is not crucial in establishing legal nature. Pcéitiexpression or will of the parties should be
clearly stated; otherwise, court can not charamteds a non-binding agreement. Thus,
applying these rules to GCM, it can be concluded ihis a non-binding instrument because

of states clearly statements, it's quite vague ingréoft implementation.

Hence, there are several possible reasons whys statose this form in order to address
critical issues for the international communityirsily, the choice in favour of non-binding

Compact is that migration policies and internalistyc attitude are various in all states.
Furthermore, its quite complicated to adopt a lsigdreaty like already exist in international

refugee law because of conflicting interests antbegtates®

Secondly, GCM being a soft law instrument providebroad set of goals, principles and
actions, which allow a state to choose how to imyglet and which steps to take. It has a
quite uncertain legal status that could providetestawith manoeuvre possibilities and

different interpretation$’

Thirdly, it allows states to avoid the implementatiof the underlying objectives of the
compact by applying a time-consuming process ofyamay, ratifying, and adapting it on the

national level.

Moreover, GCM provides an opportunity for non-statéors, e.g. civil society and academic
organisations to actively participate in migratiggovernance by actively contributing

throughout the negotiating process of GCM.

“Ibid, p. 6.
43 Solomon Michele Klein, Sheldon Suzanne. The GloBampact for Migration: From the Sustainable
Development Goals to a Comprehensive Agreement afie, rderly, and Regular Migration. — Vol.30,
International Journal of Refugee Law, 2018, p. 590.
44 Bufalini Alessandro. The Global Compact for SaBederly, and Regular Migration, What is its contitibn
to International migration law. — Vol. 1 Questiasfdnternational Law, 2019, p. 9.
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Thus, the previous adoption of numerous bilateral @ternational instruments regulated
only specific fields of migration law. Cooperatian the field of migration is quite
complicated because of conflicting interests amstages and difficulties in reaching a
consensus that satisfies North and South inter@sisrefore, the choice in favour of an
informal instrument can be seen as the beginningrevthe international community sets out
the direction for future actions. Indeed, GCM ttle first achievement on the global level
where apart from states and civil society, othakeolders play an active role. Such role can
be viewed as a bridge between states and sociegube they might be able to exercise
additional political pressure on states and prowdiicient support for migrants in terms of
their integration, assistance, and rights protectitherefore, GCM establishes a voluntary
platform for states cooperation, exchange besttipesscamong NGOs, and in facilitating and

implementing existing commitments which compriséternational instruments.

1.3 The progressive provisions of the GCM

This subchapter analyzing the new provisions dechents included in GCM can constitute
as a progressive because of their possible cotiibio the development of international
law. As it underlined in the Preamble of the GCMisibased on the existing human rights
instruments. Indeed, many of the existing provisiai GCM are flowing from migration
Convention as well, but less detailed. Indeed, @anvention on Migrant rights was ratified
by the deficient number of states, in comparistth other treaties which shows lack of the
political will, unpopularity of regulating rightsfanigrants.*> Furthermore, apart from this
Convention, other treaties relating to migrantsdjsinterest among states such as No 97 and
No 143%

The GCM included 23 objectives to better governratign at the local, national, regional,

and global level. Each objective sets out the fuilhy actions that can be drafh.

5 A.Pecoud, P.Guchteneire, Migration, human rightd the United Nations: an investiogation into tbev |
ratification record of the UN Migrant Workers Coméion, Global Migration Perspectives No. 3, 20047 p
“¢ Migration for employment convention, op.cit., ,dvint Workers Convention, op.cit.
4" GCM, op. cit.
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The first, and one of the new, objective is abauoproving migration data: The objective
encourages to “Collect and utilise accurate andgijeegated data as a basis for evidence-
based policies”. Data on migration can help develog better manage migration policies,
and thus, bring benefits for countries. What isbpgmatic is that data on transnational
migration is quite limited and not sufficiently shd among stat€§. GCM provides an
opportunity for states to improve the governancelatia migration and data sharing. This
objective includes 11 actions that aim at improvmigration statistics, elaborating standards
to measure migrants flow, supporting further depeient migration databases and producing
countries migration profiles. One of the new reamendations posited in the document is a
further development of Global Migration Data Partahich collects migration data regarding
migration governance in a number of countries agldted to information about missing
migrants, victims of human trafficking, irregularigrants’ flows, and other relative
information on different topics. Monitoring collémh of data was assigned to utilizing Big
Data as one of the methods recommended for ddectoh and analysis. Traditional sources
of storing data migration such as population cenansl administrative sources are
characterised by the gaps in quality and quanthigy are usually costly and conducted
infrequently®® However, with the development of technologies, \tast majority of data are
collected through digital devices, which provide fotential to contribute to migration data.
New data sources include: mobile phone call degaibrds, internet activity such as google
searches, IP addresses of websites login and semiseand online media contetit.
Facebook data can also be useful; for exampleputdcprovide information about users
claiming to settle in a country other than thatytlaee settling in. Hence, new sources of
information can be of utility in locating migrantand that includes LinkedIn, which can
provide data on the movements of highly skilled keos for further analysis. In 2018, the Big
Data for Migration was launched to make progrestheénarea of data mining and analysis.
Lastly, it is worth noting that the use of techrgtaurges for the revision of the current laws

and policies to introduce tech-friendly policieggftization policies).

“8|OM Global Migration Data Analysis Center, Datdlbtin series, Informing the implementation of Beobal
Compact for Migration, 2018, p.13.
9 Ibid, p. 25.
* Data bulletin series, Informing the implementatidrihe Global Compact for Migration, opt.cited2’p.
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Other new objectives are aiming in facilitating niityg objective 5 paragraph 21 states
“enhance availability and flexibility of pathwaysrf regular migratior’®. This objective
means to provide easy access for migrants to trde@lments such as visas and residence
permits, or reducing it. It is also comprisedhie 2030 Agenda for Sustainable Development
stating “facilitate orderly, safe, regular migratiand mobility of people..” Some scholars say
that in order to facilitate mobility, it requiresolgical leadership, which is missing in
migration policy. However, these objectives do smiind very realistic because of nationalist

policies in many countries.

Also, one of the innovative provisions is the ustbn objectives devoted to the recognition
of climate migrants and states commitments to deith climate changes>’During
negotiations, some state debated against inclusisnprovision into GCM. Objective 2
underlines that “states commit to creating condgighat allow people to lead satisfactory
lives in their countries and that desperation aatéribrating environments do not compel
them to seek a livelihood elsewhere through irr@gmigration®® Particular actions include
preparedness for such events such as evacuationiqa reception, assistance (paral8())),

ensure access to humanitarian assistance (18(kgddress challenges of migrafidn

Some other progressive elements of the GCM is snmiu category of “migrant”. The
previous instruments relating to migration maindfer to “migrant worker”. For the states
who are not parties the Convention on the Protectib Rights of All Migrant Workers
inclusion “migrant” instead of “migrant worker’eplacement of “illegal” and “legal” to
“irregular” and “regular” is called progressive bese it goes beyond existing instruments
and not used by most states.

1 GCM, objective 5.
%2 W.Kalin. The Global Compact on Migration: A Ray bpe for Disaster-Displaced Persons, International
Jounral of Refugee Law, vol. 30, issue 4, 201865.
3 GCM, objective 2.
> GCM, op.cit. para 18 (k), (j).
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However, in spite of reference of the GCM to humghts treaties, the relationship between
human rights law and migration is contested. Irggomal human rights instruments are
designed to protect everyone, regardless of ortatsiss However, in practice, the level of
protection is divergent; the set of rights is diet for citizens and migrants. Among these
rights are the protection of private and familgJifight to liberty, and the protection against
expulsion. Only vague references are made to thighes in the GCM. Detention is quite
common practice for migration control, (for example the USA, there is a regulation to
detain migrants’ families who cross the border wtikir children illegally). Regarding the
right to family life, it is not uncommon for statesapply different rules when it comes to the
marriage of migrants when compared to their ciizénArticle 1 (2) of the International
Convention on the Elimination of All Forms of Rdcliscrimination excludes differential
treatment based on citizenshiphat the treaty ‘shall not apply to distinctiorsxclusions,
restrictions or preferences made by a state patiyden citizens and non-citizens”. General
Recommendation of the CERD Committee says that hurghts should be enjoyed by every
person. However, differential treatment is justfig it pursues a legitimate aim and

proportionate?®

Bottom-line is that GCM provides a new platform $bates to uphold and improve the human

rights of migrants.

1.4 Implementation of the Global Compact

The final part of the GCM includes provisions abbatv to achieve implementation, follow-
up and review mechanisms. To achieve effective empeitation, GCM presupposes
numerous ways: establishing national and regiogtibra plans, research and information
centres, capacity building mechanism, UN network migration and review forums. It
emphasizes on the importance of international c@de® through bilateral, regional,

multilateral cooperation considering national riedi, capacities, level of development, and

*5 E. Guild, The UN Global Compact for Safe, Ordemd Regular Migration: What Place for human rights,
International Journal of Refugee Law, Vol. 30, 2(31.9662.
% CERD General Recommendation XXX on Discriminatkgainst Non Citizens, 1 October 2002.
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respecting national priorities. Cooperation is édkto the 2030 Agenda for Sustainable

Development and the Addis Ababa Action Agenda.

Its implementation also assumes the creation ofititisnal mechanisms and active
cooperation with the existing ones such as Intenat Organization for Migration, Global
Forum on Migration and Development, which is resole for information exchange
regarding GCM, share practices and policies; clucewly created platform is the UN

Network on Migration.

An innovative aspect of the implementation of GGVfaund in paragraph 44, where states
commit themselves to cooperate with migrants, cisdiciety, migrant and diaspora
organizations, local authorities, private sect@tional human rights institutions, the media
and other relevant organisatiosThis provision is quite unusual for the internatib
instrument as it actively and heavily engages wibim-state actors. This acknowledges the

multifaceted role of actors involved in the proiectof migrants rights.

Para 40 states that “For the effective implememtabf the Global Compact, we require
concerted efforts at global, regional, national &xhl levels, including a coherent United

Nations system>®

The primary way to execute all the principles andlglines in the Compact is that member
states resort to collective actions as the onliesthaving the sovereign right to pass national
legislation in regards to formulating migration ijogl The GCM is clear, in that, states are the
main actors to apply Global Compact; they can glevelevant data, evidence, best practices,
innovative approaches and recommendations as #lajerto the implementation of the

Global Compact for Safe, Orderly and Regular Migr&f. Review mechanism at the

national level presupposes the examination of natitaws and policies, in order to ensure

the effective integration of migrants.

> GCM, para 35.
8 GCM, op. cit. para. 40.
9 GCM, op. cit. para. 44.
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In this case, Global Compact calls states to eltbaegional and national action plans for its
implementation, and to conduct frequent reviews.ctigh plans are the key to the

implementation because they are elaborated bytaiess

Some states have already started working toward$ G@plementation. For example,
Morocco has adopted a draft of a national acti@am fior the GCM implementation. To each
objective of the GCM, the government has envisagettific actions:

Regarding migration data, the measures presuppdsaunch a centralized website for
Moroccans residing abroad, for migrants residingylorocco and future migrants in order to
provide comprehensive and accessible informatiormagration issues®® On objective 23
(strengthening cooperation), it offers to reinfotbe South-South Cooperation over issues
related to migration. On objective 19, actions saged are to support networks of migrants
talents and to build databasgs.

Some governments in Latin America also committedooking towards the revision of their
current laws and legislation in light of GCM priptas and values. On the other corner of the
world, South Korea is working on analysing shortouys of its national laws, and
Bangladesh is developing a draft of a nationatstyafor implementatiof?

On a different note and apart from the nationakle@CM calls regional relevant bodies to
participate in its implementation. States shouldark on this mission to encourage regional
bodies to prepare implementation plans, and repaty four years to the regional executive
body®® For example, on the level of the European Unioffrrisntex — the EU Coast and

Border Guard and the EU Fundamental Rights Agenshould provide annual reports

regarding GCM implementaticii.

%0 Global Forum on Migration and Development, Natiomablementation of the Global Compact for safe,
orderly and regular migration, 2019, accessibl@ps://www.gfmd.org/process/gfmd-and-gcm, (122019).
®t |bid

%2 T, Domicelj, C. Gottardo, Implementing Global Caamfs: the importance of a whole-of- society apphoac
accessible at: https://www.fmreview.org/educatigspthcement/domicelj-gottardo (05.11.2019)
63 J. Monnet, E. Guild, GCM Indicators: Implementati&ollow-up and Review, RLI Blog on Refugee Lavdan
Forced Migration, 2019. Available at: https://lobs.sas.ac.uk/2019/06/10/gcm-indicators-implententa
follow-up-and-review/ (15.09.2019).
® |bid
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One of the first attempts to discuss current preggren GCM implementation after the
adoption of the GCM was the Thematic Workshop oigah by the Global Forum on
Migration and Development, where 89 UN Member Staparticipated and discussed
challenges in this field. IOM Deputy Director-Geakeemphasised that “one size fits all”
model cannot work for GCM implementation, meaningttevery state will need to determine
for itself what steps to takg.States should take a selective approach to mhagihrational
priorities and strategies to GCM objectives.

At the workshop, there were also highlighted ergstchallenges in the implementation of
GCM:

o Difficulties in explaining laws, rules to new arirmg migrants;
e Lack of migration data

e A false perception of GCM

e Anti-migrant sentiments in some countries

« Lack of financial sourcé&S8

e Restrictive migration policies

The other implementation element included in theation of specialised centres for research
that call for experts and researchers papers aogopals for GCM implementation,
information dissemination, crisis analysis to calide collection migration data and
monitoring a massive influx of migrants. Anothepeyof research centres at the national level
are special service points, which would provide pawp and counselling to people. The
centres will include information regarding popubati movement, migrant's deaths and
trafficking. These centres will provide informatiém share best practices and for promoting

better coordinatiofi’

% Global Forum on Migration and Development, Themsifiorkshop “Impelementation of the Global Compact
for Migration at the National Level, 21-22 March1®) Geneva, p. 2.

% |bid, p. 4.

®”N. R. Micinski, Implementing Global Compact for dffation, The Role of States, UN agencies, and civil
society, June 2018, p.1.
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The global knowledge platform aims at gatheringt Ipeactices and evidence to share with
countries on the existing networks such as the sMBdnk Global Knowledge Partnership on

Migration and Development.

GCM also introduces the idea of creating Unitedidtes network on migration to effectively
second states GCM implementation; the furtherantenational implementation plans;
promotion of information exchange; cooperation witlvil society, NGOs and local
authorities. The network has to report to the SacyeGeneral every two years about the
progress of implementation. Participation in treswork is voluntary for states.

The network seems propitious. However, being @&ffecrequires that it overcomes
challenges related to securing fund, combatingrasstamong UN agencies and cooperating
with migrants and civil societ}?

Follow-up and review mechanisms establish inteomai and regional forums. Every four
years, starting from 2022, International Migratreniew forum shall take place, serving as an
international platform, it is expected to addressgpess about the implementation of the
Global Compact? Each international migration forum will result the adoption of the
Progress Declaration. It aims at urging statesddkwut a voluntary national plan to review
the implementation of the GP. Such limited freqyercould jeopardize commitment
implementation by states.

However, some scholars propose that in order GCbbrne more effective in terms of its
implementation, it is necessary to take the follupéteps®

e Make provisions of the GCM more concreate for thekeholders regarding what
should be done in practice on all levels.

e Raise awareness about GCM among the civil societyhe local level about their
possibilities.

e Ensure the cooperation among civil society

e Raise awareness about the benefits of migraticsooral media

8T, Domicelj, C. Gottardo, Implementing the GloRaimpacts: the importance of a whole -of-society
approach, 2018, available at: https://www.fmreviagleducation-displacement/domicelj-gottardo
% Global Compact for Safe, Orderly and Regular niigre 19.12.2018
9'M.Jagon and others, Global Compact for Migratiannew outlook for the civil society on strengthenthe
global governance of migration, Regional AcademthefUnited Nations, p. 18.
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e Create a platform for civil society to meet andlexage best practices.

Still, the implementation process of GCM does not wjithout criticism along with its
workable approach. Firstly, its implementation dat has any visible positive results yet. In
February 2019 there was international expert symposand conference on youth and
migration organized by the IOM which were not foetioon implementation.”*Also, it is
critiqued because its provisions are general ackirlg definite articles, which leaves room
on the political arena for the states and their oimterpretations in the ways of
implementation. Furthermore, it is unclear how timplementation will be funded. Also, it
criticized with respect to coordination and the csipaty of its timeline. Other challenges
concern its monitoring process, which states tlmy the International Migration Review

Forum will head this process.

2. LEGAL STATUS OF THE MIGRATION COMPACT

2.1 State Practice as an Element of Customary Law

Debates on the legal status and legal and politicphct of the Global Compact have been
intensive. It has its roots in the United Nationsn€éral Assembly Resolution — New York
Declaration. The reason for such intensive debiatélsat the compact has a quite unclear
legal nature, which does not constitute an intéonat treaty or any other traditional source of
international law. Some jurists claim that it magvé legal force and become one of the
sources of international law under article 38 & t8J/? Therefore, it might be transformed

into customary international lal¥. Despite the fact that it is not legally bindirig,can

" J. Wouters, E.Wauters, The UN Global Compact Rde SOrderly and Regular Migration: some reflection
Leuven Centre For Global Governance Studies, wgrgaper No.210, 2019, p.16.
2K Allinson, P. Erdunast, E. Guild, GCM CommentaFie Legal Status of the UN’s Global Compact for
Safe, Orderly and Regular Migration in Internaticssad UK Law, January 31, 2019, accessible at:
https://rli.blogs.sas.ac.uk/2019/01/31/gcm-commmmtiae-legal-status/ (12.09.2019).
3 A. Peters, The Global Compact for Migration: tgrsbr not to sign, Blog of the European Journal of
International Law, 21.11.2018, available at: htipsvw.ejiltalk.org/the-global-compact-for-migratien-sign-
or-not-to-sign/
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become politically binding. In this chapter, | wahalyze custom as a source of international

law, and the possibility of the global compact sfan to customary international law.

The following analysis will explain under what catnehs and circumstances a particular rule

may become customary law.

Many scholars and jurists have attempted to defihat constitutes customary international
law. Customary international law is an unwritten lawidag from practice and accepted as a
law. It remains the most controversial source oblisuinternational law?* Customary
international law, in comparison with other souroésnternational law, is not written and
does not have an authoritative text. Karol Wolfleyssthat “customary international law
comes into existence when State practice is sefftby ripe to justify the presumption that
states have accepted it as an expression of law.hii, it is not man-created, hence, making
it different from other sources of law.The moment when customary norm comes into
existence, it cannot be established as an intangibhcepf® Formation of customary
international law is a continuous process, butdentify a precise moment is impossible.
International law lacks a determinate concept st@mary international law.

Statute of ICJ and scholar literature expressendfit formula regarding the identification of
customary international law. The Statute of ICAftdconclusions on the identification of
Customary International Law establishes a tradaidwo-element approach to custom.

The only source that comprises the official defomt of custom is the Statute of the
International Court of Justice. l&sticle 38 establishes sources of international lagefines
only elements of customary law, but it does notcgpeany guidance on the fulfilment of

conditions generating it. The moment of customtepreds undetermined.

" Draft conclusions on the identification of custagnimternational law, adopted by International Law
Commission. International Law Commission, 2018 easible at:
http://legal.un.org/ilc/texts/instruments/englisiumentaries/1_13 2018.pdf
S K. Wolfke. Custom in present international latiuwer Academic Publisherd993,p. 60.
® Ibid, p. 60.
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It includes the following sources: internationalngentions, international custom, general
principles of law, judicial decisions and teachirshe most highly qualified publicists of

the various nations, as subsidiary means for thermiénation of rules of law/

Article 38 of the Statute of the International Cowf Justice contains a definition of
customary international lav(®

“The Court, whose function is to decide in accomawith international law such disputes as
are submitted to it, shall apply:

a. International conventions, whether general or paldr, establishing rules expressly
recognised by the contesting states;

b. International custom, as evidence of a generakipeaccepted as law;

c. The general principles of law recognised by cieisiations;

d. Subject to the provisions of Article 59, that ot parties bound by the decision in
any particular case, judicial decisions and theh®rms of the most highly qualified
publicists of the various nations, as subsidiaryamsefor the determination of rules of
law”.

It reflects that custom is generally considerechéwe two elements under which it creates
valid norms of general international law: Statectice, which refers to general practice by
states; andpinio juris, which means states belief in certain obligatiolisey have equal

value for the formation of customary internatiomalv, which is approved by academic

literature and international tribunals.

Two elements supported by the orthodox view of @usiry law indicated the existence of
customary norms. However, some theorists argueoti@atbor another element is sufficient for

the identification of CIL®° For example, Niels Peterson argues that custoiméynational

" Statute of the International Court of Justice, Beancisco, 24 October 1945, art. 38.

" Ibid, art. 38.

" Statue of ICJ, opt. cit.

805, Besson, J. Aspremont, The Oxford Handbook@®burces of International Law. D.Lefkowitz, Sasc

in Legal- Positivist Theories: Law as NecessaribgiBed and the Challenge of Customary Law Creation
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law can be formed even without general practic®ther authors argue that if a resolution
was adopted by the UNGA, then stat practice imeeded? Contrary to this view, is the

opinion held by those espousing the legal posttipeyspective. They, in turn, criticize the
orthodox approach for the absence of norm creatBiate belief about the existence of
particular norms does not make it leffaFor them, belief is just facts about how the wastd

hence, for them, it is difficult to derive an oug8blution for identification of customary law
can be found in judicial pronouncements, as anogyao signing and ratification of treaties.
Even broad consensus on the desirability of pdaianorms does not suffice to make it so;

only the judge has the right to declare the existeaf customary lai?

International law incorporates two opposing appheacfor the ascertainment of customary
law. The first one is the traditional approach #sgumes that custom comes from the general
practice of states buttressed by a sense of ldgaation. The primary element is State
practice, whereaspinio jurisis of secondary consideration. Under this approtwh custom

is identified applying the inductive reasoning piged on the examples of State pracfite.

At the same time, the modern approach to the ffiestion of custom put under the primary
consideratioropinio juris because it relies on statements rather than actlbmesults from
multilateral treaties and declarations of UNGA whian generate new custoffisdowever,
the Permanent Court of International Justice arel IthJ have said that customary law
requires two elements. In the North Sea Continestalf Cases, the ICJ’s two elements

approach was affirméf

Oxfords Handbooks online, p.330. But who is thénaubf the concrete article? You should refer ie Within
the book.
8. M. Geistlinger, Impacts of the Adoption of the 6& Compact for Safe, Orderly and Regular Migration
Austria, University of Salzburg, 2018, p. 14.
8 Ibid, p. 14.
8 s. Besson, J. Aspremont, op.cit.p. 330.
8 3. Besson, J. Aspremont op.cit.p.331.
% A.E. Roberts, Traditional and Modern Approache€stomary International Law: A Reconciliation, The
American Journal of International Law, Vol. 95., Mp2001, p. 757.
% Ibid, p. 758.
87 A.E. Roberts, op. cit, p. 760.
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The International law Commission established tbatidentification of CIL, the existence of
two elements is essentf&IThe first element of customary international I@Sitate practice,
which is not self-evident due to the absence arsensual definition as we shall see later.

States, being primary subjects of international, Iplay an essential role in the formation of
the practice, and in its examination in identifyiagstomary lawW® Particular state action or
state omissions might determine such practice. elliemo exact legal definition of what
constitutes State practice. In 2016, the Internalic.aw Commission adopted a draft on the
identification of customary international law, whiccontains provisions to identify the

existence of customary international law.

State practice is expressed when a state exereigesitive, legislative, or judicial power.
State practice might include physical or verbalcest and inaction. Forms of State practice
include diplomatic acts and correspondence; conishucbnnection with resolutions adopted
by an international organisation, or at an inteegamental conference; conduct in connection
with treaties; executive conduct, including operadl conduct “on the ground”; legislative
and administrative acts; and decisions of natiocalirts®® Mark Villiger holds that
“statements in the preparatory and plenary phabkesabsence of “reservations” by States,
and the voting records namely unanimous patterng coastitute first instances of State

practice”?*

States votes on the UNGA Resolutions can presdht ®iate practice anabinio juris about

the existence of the rufé.The forms of State practice in the commentanh®lhternational
Law Commission draft articles are diverse. Theyude what states do and say, as verbal acts
might also constitute a State practice. ExampleState practice, provided in the draft

8 Draft conclusions on identification of customanyernational law, adopted by international law cdesion,
2018, accessible at: http://legal.un.org/ilc/tertttuments/english/commentaries/1_13 2018.pdf
8 Ibid, conclusion 4, para 2.

% |bid, conclusién 6, para 2.
91 Mark Villiger, Customary International Law and Tties. The Hague, London, Boston 1997, p. 126.

%2 M.P. Scharf, op.cit. p.313.
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articles, are not exhausted and might include otws, representing a list of possible
examples. One example, it is under executive cdantioncluding executive orders, decrees
and other measures; official statements on thenat®nal plane or before a legislature; and

claims before national or international courts ariounals.”®®

Under conduct in connection
with resolutions, it included “acts by States rethtto the negotiation, adoption, and
implementation of resolutions, decisions and otlaets adopted within international
organizations or at intergovernmental conferenatstever their designation and whether or

not they are legally binding™*

There are different concepts of State practice. Oh¢hem is when a state acts in the
international arena, and there are no indicatibas particular behaviour becomes obligatory.
Behavioural regularity can only be informed as ocostvhen a subjective element is added. It
means that State practice is a just fact, and subyective element makes particular regular

behaviour a norm

Some scholars, like Niels Peterson, argue thabmesty international law is based on logical
reasoning, and can come into being even withowgreeigl practice. Peterson maintains that
the preparatory and plenary phases, the absentesgrvations” by states and the voting
records may constitute first instances of statectm@ which transitions towards a new
customary rule by stating its substance and effentsl by revealing thepinio juris of
member State¥.

After identifying the components of State practites vital to determine what characterizes
State practice, how to apply a particular norm iideo to become practice, and how many
states need to recognise it. It must be continwmaswithout interruption, but there are no

% Draft conclusions on identification of customangernational law, op.cit, conclusion 6, para 5.
% |bid, conclusion 6 para 5.
% J. Kammerhofer, Uncertainty in the Formal Soufdsiternational Law, European Journal of Interoasil
Law, 2004, p. 529.
% N. Petersen, The International Court of Justiwéthe Judicial Politics of Identifying Customangdrnational
Law, European Journal of International Lavalume 28, Issue 2, May 2017, p. 360.
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rules in international law about the times a practinust be repeated to become a State

practice.

Elements determining the effectiveness of practae reflected in its process of
crystallization, consistency, repetition, and gatigr. Countries are aware of the time limit
for recognizing a State practice. In regards taation, in international law, there is no time
limit, but historically it is a protracted proceds.depends on the case circumstances, and
sometimes it depends on the particular legal systanthe ordinary legal system, unlike
“time-immemorial’, some specific statutes requiradefinite period to forty years at the
continental legal system. Wolfke states that irdgéamal law does not have to contain a
requirement for a certain period of State practic@he International Law Commission
reckoned that a considerable time is required F@ horm to emerg® In the North
Continental Shelf Cases, it was stated that passihigeshort period of time does not hinder
the formation of a new rule of customary internagiblaw?® Formation requirement would be
that within the period in question, short thoughmight be, State practice, including those
states whose interests are significantly affectaduld be jointly substantial and consistent in

the sense of the provision invok&d.

The second important factor is that State praciw®ild be general, and can be applied by the
majority of states. Also, it should be widespread @onsistent. In the North Continental
Shelf cases, the ICJ stated that practice muskismsive, uniform and settlé® There are

no requirements that all states should participatd he participating states should include
those that had an opportunity or possibility of Igmg the alleged rule. States representation
needs to be assessed in light of all circumstanceksiding the various interests at stake and

the various geographical regiotfé.In assessing the generality principle, an esdeatitor is

" Wolfke, op.cit. 45
% M.P. Scharf, Accelerated Formation of Customatgrmational Law, 2014, p. 306.
% North Sea Continental Shelf Cases, 1969 |.C.J. Ref8, para. 73
1% North Sea Continental Shelf Cases, 1969 1.C.J. BefB, para. 74
101 |bid, para 75.
192 braft on conclusions on identification of custoganternational law, adopted by International Law
Commission, op.cit. conclusion 7, para 2.
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the participation of states in practice, espegidiiose states affected by the rule. For
example, to determine the existence of a rule tinke the law of the sea, it would be
commonsensical to consider the interests of thetabstate. Some scholars claim that custom
cannot come into existence without the resistamt¢keoleading states.

The third element is twofold: repetition and cotesigy. Consistency means that there are no
divergences in states behaviour. In the Fishease,dhe International Court of Justice stated
that “although the ten-mile rule has been adopteddstain States, other States have adopted
a different limit. Consequently, the ten-mile rias not acquired the authority of a general

rule of international law”.

It was established in the case Asylum in 1950 leyltiternational Court of Justice, where the
court declared “that customary international lawsinioe in accordance with a constant and
uniform usage practised by states, State practiadsbeen so uncertain and contradictory as
not to amount to a ‘constant and uniform usagearéigqg the unilateral qualification of the

offence in questioh®®

Customary international law can be formed morertleshen new cases of law are utilized
and responded to quickly; thus, establishing custoro explain the formation of customary
international law, Visscher analogized using the&ing of a road across the vacant land. In
the beginning, there is uncertainty and lack okedtion; however, the majority of people

begin to follow the same path that turns into @lsimoad**

Hans Kelsen describes customary international lawv“wnconscious and unintentional
lawmaking, which does not arise from the legisiafprocess, but the effect of the conduct of

states their international relation$®®

193 M.N. Shaw International Law, Cambridge Universtiess, 2014, p. 54
194 M.P. Scharf, opt. cit, p.316.
1% p_ B. Vianna Rigon, Formation and evidence of@mstry international law, Model United Nations Jaalrn
2013, p. 186
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Some states are more powerful and influential, thed activities affect more formation of
customary international law, as in the role of th¢ in the development of the law of the sea
and the impact of the Soviet Union and the US anl#w of space. In conclusion, major
powers play an essential role in the recognitionhef custom; a small state can propose an

idea, but its chances exist in the thought prooésise major powers>®

However, if the state fails to act or does notipgudte, it can be considered as evidence of
action. It is maintained that even abstention fanmaction in a particular situation might lead

to the formation of the legal rule as well as awsiti”

Custom is not just a product of amalgamating gtedetice withopinio juris. It is a normative
characterization of state behaviour, interpretatioin those issues as having specific
importance in which members hold one another resipte1® The process of custom
formation is an interpretive activity, which prepages attribution of social meaning to the
behaviour of the members of the community and cming other members of the society
that customary norms reflect the values of thatipdar community"® “Use of norms
warrants belief in its existence, rather than bétiehe norm existence warranting its us&”

The creation of customary international law is guinhcertain, as there are no precise criteria
for its determination. Its unwritten nature andnfation make it unclear in terms of its
duration, repetition and consistency. Approachesusiomary law demonstrate weaknesses.
Thus, the traditional approach to customary isiciziéd because it lacks procedural
normativity. Formation of customary internationalvl is based on state practice, but it is
impossible to analyze the practice of all existatgtes. This inadequacy led to “democratic
deficit’**! because the compact is based on the practicelividnal states and that customs

1%M.P. Scharf. op.cit, p.318
197 A, E. Roberts, Traditional and Modern Approacte€tistomary International Law: A Reconciliation,eTh
American Journal of International Law, Vol. 95, Nig.Oct. 2001, p. 759.
1985 Besson, J. Aspremont, op.cit, p.340.
199 bid, p. 342.
119 bid, p. 345.
111 Anthea E. Roberts, Traditional and Modern Apprescto Customary International Law: A Reconciliafion
The American Journal of International Law, Vol. 8&. 4, Oct. 2001, p. 767.
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are created by powerful, European and imperialgtes, and that what makes a custom
hegemonic, ideologically biased and legitimatingcéofor the political and economic status
quo? For instance, new states are obliged to complj witstoms even if they did not
participate in the formation. Powerful states ieflae the content and application of the
custom™® This led to the problem of substantive normativit§ traditional custom.
Contemporary customs are democratically improvezhbse they involve all states, and they

are drawn from treaties and declarations.

2.2 Opinio jurisas an Element of Customary International Law

Establishing that state practice is followed widdly many states is not sufficient for
identification of customary law. Another cruciaéeient of customary law @pinio juris that

is considered as a psychological or subjective etgmand which identifies that a particular
rule is accepted by statE€. Opinio juris was formulated by the French writer, Francois
Geny, who explains how to differentiate custom froommon usag&> However, in some
cases, it is not necessary to determine the existehthe two elements as regards certain
customary rules because of their importance forcthexistence and vital cooperation among
states'® In these cases, ICJ states that customary chamfctertain rules invokes moral
imperatives, logical consequences of certain psssesand the authority of certain

conventiong?’

The ILC adopted draft commentary states that “Tdwuirement, as a constituent element of
customary international law, that the general pcads accepted as lawfinio juris) means
that the practice in question must be undertakeh avisense of legal right or obligatiot®

States should feel that they are legally compeltigdh rule of customary international law.

12 bid., p.770.

13 bid., p. 769.

114 Draft conclusions on identification of customanyeirnational law with commentaries, op.cit., cosidn 4

para 1.

15M. N. Shaw, International law, Cambridge Universress, 2017, p. 75.

Y8 T Treves, Max Plank Encyclopedia of Public Inaional Law, 2006, p. 7

Y bid, p. 7

118 Draft conclusions on identification of customanyeirnational law with commentaries, conclusion eagha
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Also, in the commentary draft, it is stated thatsitcrucial to establish that states act in a

certain way because they believe of their sensmtilement by a rule of custom

In the North Continental Shelf judgement, the IGfablished that “Not only must the acts
concerned amount to a settled practice, but thest mdgo be such, or be carried out in such a
way, as to be evidence of a belief that this pcacis rendered obligatory by the existence of
the rule of law requiring #t°. The need for such a belief, i.e., the existerfca subjective
element, is implicit in the very notion of th&pinio juris sive necessitates. The States
concerned must, therefore, feel that they are comfiy to what amounts to a legal
obligation”*? In cases when states apply or act provisions efttkaty, they are not party
with, can be evidence of acceptance of lawpiio juris When “the members of the
international community are profoundly divided” dhe question of whether acceptance
accompanies a particular practice as lapir{io juris), no such acceptance as the law could

be said to exist?*

Opinio juris might have different forms, such as public stateimenade on behalf of States;
official publications expressed in the name ofestgbvernment legal opinions by government
legal advisers; diplomatic correspondence; decssmfmational courts; treaty provisions and
conduct in connection with resolutions adopted byirgternational organization or at an
intergovernmental conferent®. This list is not exhaustive and can include otfeems.
Other forms obpinio juris might include expression of public statement onaltfeof the state
that a permitted given practice indicates thatstiate has undertaken such practice. Issuing of

public statements are necessary for “debates itilatatal settings;

Evidence of State practice also covers resolutamtopted by international organisations and
intergovernmental conferences, national and intemnal judicial decisions — their content

and context are vital and need to be analysed.

19T Treves, Customary International Law, Max Pl&mcyclopedia of Public International Law, 2006, p.7
120 North Sea Continental Shelf cases (Federal RapabGermany v. Danmark; Federal Republic of Geryna
v. Netherlands, 1969, ICJ, para. 72.
121 Draft conclusions on identification of customanyeirnational law with commentaries, op.cit. p. 125
122 |bid, conclusion 9 para 5.
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Failure to react over time to practice may alsoveseas evidence of acceptance as a law
(opinio juris), provided that states were in a position to reaatircumstances that request

some reaction.

In article 12, there are provisions associated wébolutions adopted at the international
conference that states the following: “A resolutaopted by an international organisation or
at an intergovernmental conference may provideeswad for determining the existence and
content of a rule of customary international lavcontribute to its development?®

“A provision in a resolution adopted by an interoaal organisation or at an
intergovernmental conference may reflect a ruleca$tomary international law if it is
established that the provision corresponds to amgépractice that is accepted as lapifio
juris).”t?4

As it follows, from commentary adopted by internall commissions, the mere adoption of
the resolution does not lay down a rule of the awstry international law. Resolution should
correspond to general practice, which has to beed as a law. A Custom does not directly

arise from the resolutions.

Various scholars have emphasised that resolutibiseoGeneral Assembly are not legally
binding. Nevertheless, they bear broad legal aitthdfor example, Wolfke states that GA
resolutions “do not participate directly in the tmm-formation as its elements, but do so
often indirectly, as ready drafts of desirable sulacentives for practice or other factors
mobilizing world opinion.** Many General Assembly Resolutions contain gergiatiples

of law, and the state believes that these pringiplee universally applicable, which make

126

them evidence obpinio juris™=> According to Brian Lepard, a professor of law lag t

Nebraska College of Law, General Assembly resahgtiare not legally binding but serve

123 Draft conclusions on identification of customanyeirnational law with commentaries, conclusionf&a 2.
1241bid, conclusion 12, para 3.
125 Wolfke, op.cit. p.70.
126 D. Lepard, Customary International Law, Rolghe United Nations General Assembly Resolutions as
evidence obpinio juris, Cambridge University Press, 2012, p. 211.
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instead as recommendations with persuasive weightthe political aren&’ General
Assembly resolutions are a product of state nefjotis and consultations. Discussions that
take place among states are essential, “procetatddcilitates negotiation and reflection is
desirable” and is a decisive factor enhancing #wall effect of a particular resolutioft®
States’ votes of particular resolutions should enined as they present states' views about

desirability norm and acceptance as a legal ndransignificant number of states oppose the

adoption of the resolution, it should have lesspveas evidence afpinio juris129

GA resolutions may provide evidence for determinmgstomary international law. The

International Court of Justice established thaefewhen they are not legally binding can in
certain circumstances provide evidence important&tablishing the existence of a rule or
the emergence of aspinio juris.” **° Opinio juris may be deducted from the attitude of the

states towards particular General Assembly Reswiuti

It is necessary to assess different factors of kdrethe states have an intention to
acknowledge the rule of customary international. [&vis necessary to look at the content
and the conditions of its adoption, and the exisenf opinion juris, also essential to assess
negotiations, debates leading to the adoption ef dbcument, statements after adoption,
degree of support, explanation of vote, statemexpsessed by states after the adoption of the
resolution. If there are differences of views esgesl, theropinio juris does not exist,
resolutions which got negative votes cannot reftestomary international law " If there are

abstentions, negative votes may serve as evidene®f accepting such resolutions as a law.

Moreover, the commentary states that in case dutéso lacks a legal force may play an
essential role in the development of customaryri@igonal law. When a resolution contains

127bid, p. 212.

1288 Sloan General Assembly Resolutions RevisiBeidish Yearbook of International Lawolume 58, Issue

1, 1987, p. 57.

1298 D. Lepard, Customary International Law, Roletw United Nations General Assembly Resolutions as

evidence obpinio juris, Cambridge University Press, 2012, p. 211.

130 bid, p. 213.

131 Draft conclusions on identification of customanyeirnational law with commentaries, conclusion&@a 5.
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rules, which can serve as an inspiration for trewn of general practice, it is accepted as a
law.*? Resolutions cannot be evidence of existing custgrimeernational law if the practice

of states is absent, or inconsistent.

In case a state does not protest the behaviouthef states, then such behaviour is regarded
as legitimate. Some scholars say that the abseénoeiest implies an approval; silence can
be used aspinio juris. To apply this rule to the Global Compact, thosges which do not
intend to be obliged should abstain from joininge thonference, because customary

international law is binding on all states excéyise abstaining.

However, there is a disagreement among scholaesdeg the importance of these elements.
Positivists emphasize the vital meaning of dpenio juris, saying that if states believe that
action is legal, then it follows that they agree¢hathe particular rule. Other scholars say that
opinio juris is impossible to prov&? Kelsen, in his works, argues that courts deciderwh
certain norms become customary I5.For him, the central aspect of norm creatiomisiet

of willing. Opinio jurisis a collective act of will according to him, cted by members of the
community. A Custom is as a legislative act, motlereating law; it is intentional, willed,

and directed.

Two elements approach quite widely are supportedstayes in case law and scholarly
writings. The commentary emphasized that the prEsehonly one element is not sufficient
for the identification of customary internationalM. State practice, without opinion juris, is
merely an aspiratioft-Although some scholars argue that it suffices teehane element for
the identification of a custom in certain circunm&tas, such theories are not supported by
states or courts® Two elements approach confirm the essential natfreustom and

1321bid, conclusion 2, para 4.

133M. N. Shaw, International law, Cambridge Universress, 2017, p. 67.

134 M. N. Shaw, International law, Cambridge Universress, 2017, p. 70.

135 Draft conclusions on identification of customanyeirnational law, conclusion 2, para 4, 2018.

13 Draft conclusions on identification of customanyeirnational law, 2018, conclusion 2 para 4.
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consistent with unity and coherence of internatidaa. **’ Only a judge can declare the
existence of a customary legal notth.

Thus, in relation GCM it is unlikely it will formhie customary international law, because of
provisions of the GCM and states declarations tlijrstates declarations which hamper any
development of CIL, for example, Denmark stated:thidne agreement (GCM) creates no
new legal obligations for States nor does it furthreernational customary law or treaty
commitments”; the UK also stated that “GCM does astablish customary international
law”; a representative from Norway: “The GCM is rlegally binding nor does it seek to
establish international customary 1&%"" Thus, states clearly stated that their voteddcoat

be considered aspinio juris. Secondly, commitments are quite broad, does netcpbe
precise conduct which gives state discretion t@rehe a way of implementation. This is
unlikely can be widely accepted as a rule of custgminternational law. Customary
international law requires a particular legal pi@etand conviction by states that specific
practice is accepted as a law. The GCM statesttimhot legally binding. We cannot claim
that the state has an intention to make it bindmag, least that theorists of law are not in
agreement. Some, proof states consent, believeattsibite has to grant consent for the
formation of the customary international law. And the case of Denmark, the UK and

Norway, if applying this view, CIL is not formed.

In the case of GCM, it is essential to take intocamt voting behaviour, how many states
voted against, abstained in order in order to éstalbustomary law. Also a number of non-
participants, negative votes are of legal relevaridee formation of customary law is a
complex issue because it cannot be governed byt exss. It is difficult, for example, to
establish the exact requirement of number statéartiermore, if we require a simple
majority of states, we might not be able to taki® iaccount differences in the size and the

political importance of a staté®

37 |bid
1% |bid
139 Report by Norway at the Intergovernmental confeeeio adopt Global Compact for safe, orderly, and
regular migration, Marrakech, 10-11 December 2018.
140B. Lepard, Customary International Law, N. Petersole of consent and uncertainty in the formatbn
customary international law, Cambridge Universitg$3, 2012, page 116.
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2.3 Consent is an Integral Element of State Practice

Several aspects of customary international law nemaclear. One of them is the concept of
consent. There are no rules in international laauathow much consent is needed for the

formation of customary international law.

There are two schools that dealt with the naturgpaiio jurisand in particular, the expressed
consent for the particular norm. The first scheol\foluntarist”. It ascertained that states are
sovereign, and cannot be bound by obligations withleir consent either by treaty law or
customary law. Under this approach, silence consila form of consent. The other one is
the “Belief” school. It states that custom is adiiy force based on states' belief in the legal

necessity of the practicé!

Court practice does not provide practice on thisstjon either. In the academic literature, it is
argued that customary international law can be éafwithout the consent of each stdfe.
That said, they can be bound if they were inaativeng the period or if it is a new existing
state. However, a state can opt-out if it doesseeim to intend to be obliged by customary

international law.

In contrast to treaty obligations where the stagarb® obligations in the only case if it

explicitly consents to it, however in case of cusaoy international law, all states are obliged
unless they did not object to the formation of oosry international law** However, there

is a principle in the international law, which wastablished by the Permanent Court of
International Justice in the Lotus case, that $hgt states can only be bound by a norm if
they consent to it** This principle establishes the freedom of actifamsstates. States cannot

be bound by legal norms unless they have explicilysented to them.

11M.P. Scharf, op. cit, 322.

12 B Lepard, N. Petersen, op.cit., p. 127.

143B. Lepard, N. Petersen, op.cit., p. 120.

144 Case of the S.S. “Lotus” (France v. Turkey), Judghof 7 September 1927, PCIJ Series A, No. 10, 18.
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International law does not specify to what degremmsent is required for the formation of
customary international law. Whether the practi¢ealdb states is considered equally, the
majority of scholars argue that higher weight sddag given to the states more affected by
the norm**® This idea was formulated in the North Sea ContmleShelf cases, where the
International Court of Justice says that Statetm®@cincluding that of states whose interests
are primarily affected, should be both extensive aintually uniform*° If we analyze the
law of the sea, the practice of land-locked coesttas less influence on the formation of
customary international law, as their ownershi dieet is less likely and the same goes for
the inculcation of their interest in exploring teea, fishing rights, and other related issues.

Therefore, in the identification of customary imational law, their practice has less weight.

2.4 Role of the United Nations General Assembly Resmst as Evidence of

Opinio Juris

The New York Declaration, which is a General Assnikesolution, laid the basis for the
adoption of the Global Compact. Global Compact a@dspted at the international conference
under the auspices of the United Nations via a UN@golution. Understanding the legal
effect and effectiveness of the UN General AsserRagolutions is assessed as essential to
understanding the legal effect of the GCM. Resohdiof the General Assembly are not
legally binding on member states but labelled asmanendations. According to article 25 of
the United Nations Charter, states should accegt aamry out decisions of the Security
Council, but the status of General Assembly densidear only a recommendation
characte”’” For example, it can establish a subsidiary orgami make legally binding
decisions by a majority vote deciding what an “impot question”, which requires a two-

“Ibid, B. Lepard, p.130.
146 North Sea Continental Shelf Cases Federal Repabl&ermany v. Denmark; Federal Republic of Germany

v. Netherlands), Judgment of 20 February 1969, R€J. 3, 42, para. 74.
147 Charter of the UN, 26.06.1945, art. 10.
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thirds vote™*® It does not possess law-making capacity; stillplitys an essential role in

international law as a policymaker, treaty initiatenforcer and codifier of customary Iafv.

The legal status of GA resolutions is quite congrsial. There are factors which should be
taken into account in determining the impact GAohesons have on the formation of
customary international law. General Assembly nasmhs have no legal authority, but have
an indirect legal effect on states in the form gahprinciples of law;customary law as they
constitute both elements such as state practice opmuio juris150 Scharf, Dean and
Professor of Law and Director of the Frederick KixGnternational Law Center,argues that
statements by states are state practice, and hawssvote and explain their vote also
constitute state practice, which can generate towsy law. Adoption of resolution can
constitute a collectiv@pinio juris, which crystallizes a rufe! However, to determine if it
constitutes a customary law, it is necessary tk lab the content and conditions of its
adoption, like provisions and language of obligasioOther forms of instruments of UN GA
might have a form of Declarations, such as UDHRIictvltonstitute customary international

law 152

According to the United Nations Charter ArticleitZequires states to “fulfil in good faith the
obligations assumed by them”. General Assemblgluéisns are not legally binding but
serve as recommendations for states. In the dage @&eneral Assembly resolutions, even
though they are not legally binding, states arallgdound to consider them in good faitf.
Obligations under the United Nations Charter prpssp the respect for the role of the

General Assembly recommendations. In a separateoopof Judge Hersch Lauterpacht, he

148 Charter of the United Nations, art. 18, 22.
199, Roslund, Reforming refugee protection: Whaercén compact play in the future development of
International refugee law, Lund University, magtersis, 2018, p. 19.
1301 Gammeltoft-Hansen, E. Guild, V. Moreno-Lax, Marfzzon, |. Roele, What is Compact? Migrants Rights
and State Responsibilities Regarding the desigheotJN Global Compact for safe, orderly and regular
migration, Raoul Wallenberg Institute, 2017, p. 13.
131 M.P. Scharf, op.cit., p. 327.
1%2yniversal Declaration of Human Rights 10.12.1948
133B. Lepard, Customary International Law, Role a&f thnited Nations General Assembly Resolutions
Resolutions as evidence of opinion juris, Cambridgéversity Press, 2012, p.210
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wrote that “a legal act of the principal organ bé tUnited Nations which Members of the
United Nations are under a duty to treat with ardegf respect appropriate to a Resolution
of the General Assembly. Although there is no auien obligation to accept a
recommendation or series of recommendations ftligre is a legal obligation to act in good
faith under the principles of the Chartér®

Many scholars recognise the persuasive legal atghof General Assembly resolutions.
Wolfke says that resolutions by themselves “do diggctly by themselves participate in the
custom formation as its elements but do so indiyrexg drafts of desirable results incentives
for practice or other factors mobilizing world ojsin.”**> The resolution of the General
Assembly can be used to reinforce norms of rulescugtomary international law. In
particular, in the formation obpinio juris, resolutions contain provisions of general
international law, and a large number of statesebelthat they should be universally
applicable. ICJ has recognized the role of GA mgsmhs in the Nicaragua case, where it
affirmed: opinio juris may, though with all due caution, be deduced framer alia, the
attitude of the parties and the attitude of staesrds specific General Assembly resolutions.
The effect of consent to the text of such resohstig®

Furthermore, another vital element to considehes ¢lectoral outcome. General Assembly
Resolutions might possess significant evidencephio juris, especially those adopted by
consensus, or by the vast majority since it caretsalaw generating effect. Usually, they are
adopted as a result of a long consultation, angheif opinio juris depends on the degree of
consensus and degree of support among states.uOmelement that increases the weight of
the resolution is the degree of support by theest&bome scholars say that resolutions that
got support from the majority of states includingjar powers, then this resolution called

“instantaneous customary law,” “quasi-legislatioResolutions adopted unanimously, bear

134 B Lepard, Role of the United Nations General Assly Resolutions Resolutions as evidence of opinion
juris, Brian Lepard, Customary International lawg 10
% bid, p. 211.
135 K. Wolfke. Custom in present international ladwer Academic Publisherd993, p. 85.
1% Nicaragua Case, 1986 I.C.J. Rep. 14, 99-100, p&8&a.
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the status of statements of law and quasi-judigeterminations>’ Also, thedegree of
weight and evidentiary force depends on the nurobaffirmative votes. If Resolution was
adopted unanimously, then it has the highest welggtause each UN state agreed. Particular
attention should be exercised on actual views athmutesirability of a norm as a legal norm.
It is necessary to examine the representativenedge @overnments that voted in favour or
against>® Also, it is vital to consider the circumstancks adoption was within and the text
about the desirability of states. Abstentions amatous objections would prevent the norm
from crystallization:> In the Nuclear Weapons Advisory Opinion the catated: “Several

of the resolutions under consideration in the presase have been adopted with substantial
numbers of negative votes and abstentions; thilguajh those resolutions are a clear sign of

deep concern regarding the problem of nuclear wegpihey still fall short of establishing

160
the existence of aopinio juris on the illegality of the use of such weapons.”

Otherwise, UN GA resolutionsannot be viewed as apinio jurisin isolation, as they do not
reflect the opinion of the highest representatiaed other officials of the respective states of
that state’s view of customary law or what the ecrinterpretation of a treaty i&

Moreover, apart from voting results, scholars ersp®athat it is essential to carefully
consider the text of the Resolution, the legal antitical context of adoption in order to
establish whether states wish to implement the rasrthe authoritative rule of law. One of
these elements is the existence of a follow-upiampdementation mechanism, “the existence
of these measures implies that states view théuteso as recognising persuasive or binding
obligations.*®* The court established the Nuclear Weapons Advi€dpjnion: “General
Assembly resolutions, even if they are not bindingy sometimes have normative value.

They can, in certain circumstances, provide evidengortant for establishing the existence

37 |bid, para 188.
138 B Lepard, Role of the United Nations General Asisly Resolutions as evidence of opinion juris ari
Lepard, Customary International law, p.212.
1%9M.P. Scharf, op.cit., p. 327.
180 Nuclear Weapons Advisory Opinion, 1996 |.C.J. R&%6, 255, para. 71
81| | Roslund, Reforming refugee protection: Whaerein compact play in the future development of
International refugee law, master thesis, 2018).p.2
1828, Lepard, op.cit.p. 214.
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of a rule or the emergence of apinio juris. To establish whether this is true of a given
General Assembly resolution, it is necessary tdk labits content and the conditions of its
adoption; it is also necessary to see whethe@inio juris exists as to its normative
character. Some resolutions may express just gallitiews, other solutions to a particular
conflict, or it can contain legal rules.Alternatiyea series of resolutions may show the
gradual evolution of thepinio juris required for the establishment of a new rdfé"One law
scholar, Brian Lepard, concludes that althoughludi®ems are not legally binding, they have
persuasive authority. A similar opinion, from amat scholar, holds that although a General
Assembly Resolution is not legally binding, and gess ill-defined authority, which by states

repetition can turn intopinio juris*®*

Other scholars possess different view about statuSeneral Assembly Resolutions, thus
MacGibbon, held lectureship on public law in AbexddJniversity, says that “regardless of
its wording, and regardless of the size of the fmable vote it attracted, a General Assembly
resolutionper seis intrinsically incapable of providing (or evideng) either of the essential
elements of custom; and it is certainly incapatilsimultaneously providing (or evidencing)
both”. Mark Villiger states that state voting belwar any declarations at the preparatory
phase for the UNGA is of legal relevance for Contgacbecome customary international

law.

Thus, GA Resolutions can not be considered aspmo juris However, they constitute

somewhat aspirational efforts.

2.5 Soft Law in the United Nations Practice

The Global Compact for Migration does not belongotee of the traditional sources of
international law, which are defined in article &&he ICJ Statute. However, it can belong to

the category of soft law because of its form anat@at, which can serve different functions.

183 Nuclear Weapons Advisory Opinion, 1996 1.C.J. Re%6, 25455, para. 70
184 B, Lepard, Customary International Law, Cambritiggversity Press, 2012, p. 214.
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An alternative to a binding agreement, such adié®dhat states might conclude, are non-
binding instruments. Non-binding agreements beltmcthe soft law categorlf® These
instruments do not possess characteristics of laardas in formality and enforceability and
tend to be political statemenf€. Into this category, included not only acts oftesa but
instruments of the international organisations.sThEsue about soft law and its role in
international law in the academic literature rersaimclear. Its functions, relations, and
interactions with hard law are heavily discussedmgnscholars. The line between law and
non-law remains blurretf’ The nature of soft law presents a challengingguage within
international law. Scholars assert that despitengoaion-binding, it has particular legal
relevance.Shelton argues that soft law could not be viewedsoiation from hard law

because it serves as a supplement and precursarddaw™®®

Global Compact on Migration is intergovernmentaieggnent, prepared under the auspices of
the United Nations, and it is non-legally bindirgsarted by all states. Interstate agreements,
recommendations, declarations, resolutions of matigonal organizations and resolutions of
intergovernmental conferences belong to the cagegisoft law®® However, some scholars
do not support that GCM is soft law, arguing th@&CM contains actionable commitments,
which makes states under a duty to come up wittomator regional implementation plans,
which will be regularly monitored and reviewed®. Soft law used to cover instruments that
deprived legally binding force despite being a hamding character they have an impact on
the national law of states, international law amdyéneral development of international law

and state behaviour. One of the famous examplssi@f instrument, adopted by the United

185 p_ GautierNon-Binding Agreements, Max Planck Encyclopaedi®uwbblic International Law, 2006.
1861 A. Olsson, Four Competing Approaches to Intdomatl soft law, Scandinavian studies in law, V@, 5
p.184.
87D, Shelton, Commitment and compliance: The Roleasf-binding norms in the international legal syste
Law, Non-Law and the Problem of “Soft Law, Oxfordh®larship Online: January 2010, p.10.
%8 bid, p. 8.
189p_ Gautier, opt. cit., p.2.
%M. Panizzon, D. Vitiello, UN Global Compact forf8aOrderly and Reguar Migration — Towards a Legal
Regime Governing International Migration, Europdanrnal of International Law, 11.04.2019, availadute
https://blog.nccr-onthemove.ch/un-global-compactsafe-orderly-and-regular-migration-gcm-towardegal-
regime-governing-international-migration-part-1/
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Nations General Assembly, is the Universal Decianaibn Human Rights, which now
constitutes customary international law. It was finst-ever instrument that incorporated
fundamental human rights and freedoms. Few sthigaiaed from joining. It was adopted as
non-legally binding, nevertheless led to adoptibfuather binding specific human rights on
the international and regional level such as theriational Covenant on Civil and Political
Rights adopted on 19 December 1966 and enteredarde on 23 March 1976; International
Covenant on Social, International Covenant on Eooopand Social and Cultural Rights
adopted on 16 December 1966 and entered into fonc8 January 1978 Indeed, the
Declaration is not a binding document; howeverhatame the most fundamental human
rights reference point and aspirational instrunfenthe states. However, in contrast to any
other non-binding instruments, it had strong poéénto affect states' compliance:
circumstances of its adoption and drafting, languad content and the existence of
mechanisms that are capable of pressure and eswteecompliance. All these factors, in

sum, determine the effectiveness and influentiaratter of the Declaration.

Another example of a non-binding instrument thatdke to further the development and
adoption of human rights instruments is the Detlamnaof rights of the Indigenous people,
which had a significant historical meaning for tights of indigenous people. It was one of
the most broadly negotiated documents in the histbthe United Nations, starting in 1980
and lasting for twenty-two years. The drafting @m®x of the Declaration demonstrates its
legitimacy and authoritativeness and offers an alVeralue as their representatives from

different areas and indigenous people themselves.

After the adoption of the Declaration, some staaeepted national laws that reflected
provisions of the document - Bolivia, Nepal, andi&aor made changes on the constitutional
level. Also, Canada and Japan initiated changdisein national legislation. For example, the

Canadian “House of Commons adopted a motion caltng Parliament to implement

"1 |nternational Covenant on Economic, Social anduZal Rights adopted 16 December 1966, e.i.f. 3idan
1976.
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standards contained in the Declaratidf’Although it is not legally binding, there is an
expectation among states that laws and policy wihold principles contained in the
Declaration. It can be enforced by interpretation Imdigenous people's rights of the
provisions of the Declaration and states obligaionder international law.

The above-mentioned examples of instruments aré bon-legally binding documents
created through General Assembly Resoluticvisrms of the UDHR provided a basis for
developing other human rights treaties that demmatesthe process of evolving international
law, the evolution of rules of customary internatb lawfor the protection of human
rights”®

“Declarations represent the dynamic developmemtefnational legal norms and reflect the
commitment of states to move in certain directioabjding by certain principles.
Moreover, some scholars claim that provisions efteclaration of Indigenous people reflect

provisions of customary international law.

Although non-binding agreements do not enforcelldaghts and obligations, they have legal
implications for the states, which should be baseexisting instruments?

Soft law might inspire the state for lawmaking asirgention. D. Thirer, a Swiss jurist and a
professor emeritus of international, comparativestitutional and European law at the
University of Zurich, asserts that resolutions @ddpat the intergovernmental conference can
lead to the adoption of the treaties. Also, he esghat between law and politics, soft law has
legal relevancé’® For example, the UN Conference on Environment &myelopment
established the Rio Declaration on Environment Besielopment on 14 June 1992, United

Nations Conference on Human Environment that ado@®ckholm Declaration, Vienna

172 Understanding and Implementing the UN Declaratinrihe rights of Indigenous people, an Introductory
handbook, Indigenous Bar Association, 2011, acbksat: https://quakerservice.ca/wp-
content/uploads/2011/10/UNDRIP_Handbook_IBA.pdf

13D, Thirer, Soft Law, Max Planc Encyclopedia of Rumternational law, p. 4.

174 Understanding and Implementing the UN Declaratinrihe rights of Indigenous people, an Introductory
handbook, Indigenous Bar Association, 2011, acbksat: https://quakerservice.ca/wp-
content/uploads/2011/10/UNDRIP_Handbook_IBA.pdf

175 p. Gautier, Non-Binding Agreements, Max Planckyetapedias of International Law, 2006, p. 6.

170 |bid, p. 8.
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World Conference on Human Rights, the Cairo Comiegeon Population and Development
in 1994, the Copenhagen World Summit for Social éewment in 1995, and the World
Conference on Women held in Beijing in 1995. Akdk conferences aimed at substituting

treaty law and led to the adoption of further dethconventions and protocols.

Thirer claims that soft international law has gatar relevance in different ways. The first
way, it has an immediate legal effect in the fiefdgood faith — bona fide, which protects
legitimate expectations produced by soft law, reggi states not contradicting their

behaviour:’’

The second way, soft law contributes to the shapimg) development of international law.
Moreover, it can serve as an indication of custgmaternational law. In the case of
Nicaragua v. the United States of America, therir@Bonal Court of Justice relied on the
definition of aggression contained in the Resolutiof General Assembly 3314 of 14
December 19747

Furthermore, soft law plays an essential role @ittierpretation of international law. It can
clarify legal existing treaties with certain legainciples when they lack specific provisions
or not formulated.® It also can help in the interpretation of natiokaa¥ in decisions of courts

in case of secretive clause provisions or unclegallnorms. “Soft law may thus intrude into
the inner sphere of States and help to define #@nimg of the principles and rules laid down
in municipal law. Codes, memoranda, and similat i acts can thus become part of
municipal legal orders'®° A similar view also holds other scholars sayinaf #oft law serves

to interpret ambiguity and gaps in treaty law.

Despite being non-legally binding, the compactriscgpated to be an essential phenomenon
in international law since it is believed to be tfiest inter-governmentally negotiated

agreement deemed to be so far covering all dimeasib international migration holistically

YD, Thirer, op.cit, p. 8.
178 bid, p. 9.
179 bid, p. 9.
180 |bid, p. 10.
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and comprehensively!. Despite lacking a legal force, it provides aalegffect on states.
Soft law plays a crucial role in strengthening omplementing the international legal norms
in case there is a gap, and it is difficult to reaclegal solution order. It also provides a
guideline for elaboration on international and ol law.

Thus, according to common understanding, soft law create only moral and political
obligations; however, it may serve an alternativ&réaty law and can be used to complement
it, strengthen norms of the treaty and serve agudimoritative interpretation for other norms.
One of the most important features is that it caoome the rule of customary international

|aW 182

Still, concluding non-binding agreements may hasas @nd cons. States increasingly prefer
to conclude soft rather than hard law for the felltg reasons.

First motivation would be that soft law helps stat®® avoid legal obligations and
commitments, and able to change; also, it allowsnfore flexibility in implementation and
compliance, allowing more freedom of actidfis. As Global Compact clearly shows, it
provides quite a broad list of principles and glirdes for the states to allow the possibility of
discretion, meaning to choose the method of impfeatimn and complianc&? The adoption

of soft law is more practical in that it takes |éisse, allowing states to express their views on

specific topics and avoiding ratification.

Another crucial question flowing out from analyziggft law is the issue of compliance with

soft law, and what factors induce states to comyptly soft law. D. Shelton provides a range
of reasons about what drive states to comply: aga® of instrument adoption, the content of
the norm, institutional setting and follow up prdoees. Other elements embody the

instrument form and the parties conduct. He hypmtes that states comply with norms in

181 |nternational Organization for Migration, availakdt: https://www.iom.int/global-compact-migration
182 A. Olsson, Four Competing Approaches to Intdomatl Soft Law, Scandinavian studies in law, V@, 5
p.180.
183 bid, p. 182.
184 A, Bufalini, The Global Compact for Safe, Ordealyd regular migration: what is it contribution to
International migration law, Questions of Interpatl Law, Vol. 1, 2019 p. 9.
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which they have self-interest. Parties intentiorthe key to tell if an instrument is non-
binding. On GCM, all state parties expressed that mot legally binding and does not carry
obligations.

More with Shelton, the first factor, in his opinjaaffecting compliance is in the context of the
norm-creation. When determining the legal naturethsd instrument, it is necessary to
consider its adoption circumstances. Soft law cdinghps of the hard law or might

supplement the law with new norms, and hence tleatgr consensus there is in the

community regarding particular norms, the more clienpe transpires among states.

The second factor is the content of the norm. Shedsserts that the harder the provisions of
the norm there are, the better compliance is wée$> Ambiguity and openness of the
norms can limit compliance because states are ueawhthe expected behaviour and
conduct, or it may evidence lack of the agreemdmerwstates expressed clear intentions to
conclude the non-binding agreement; also, econaméts must be considered, in case of

certain positive obligations, which call statesneest additional resources.

The third factor is an institutional setting, undeich better and safer living conditions,
Shelton emphasizes that institutions and uniquehar@sms capable of giving authoritative
interpretations can foster compliance. Supervismgchanisms are crucial, especially in
subject areas, where the norm is accompanied bygstncentives for non-complianc®.

Thus, we conclude that the Global Compact is alaeftfor its possession of many soft law
characteristics like its form and content, albest a traditional soft law instrument. The
compact is a hybrid document situated between leand and soft law in the form of
recommendations. It might have a function of noiing norm by closing gaps in the
existing international instruments since it contasobme new provisions. For example, in
relation to the sharing of migration data amondedént stakeholders. Also, it can serve a role
in the interpretation of the hard law.

5D, Shelton, The Role of Non-binding Norms in theernational Legal System, Law, Non-law and the
Problem of Soft Law, Oxford Scholarship Online, @0f.14.
18 |bid, p.15.
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Soft law in the human rights sphere tends to bésdecand more protective, which becomes
binding to the state’s compliance with norms in theire. Sometimes, soft law presents a
preferable reference point for allowing states @fl@xibility in interpretation and providing

room for manoeuvre.
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3. GLOBAL COMPACT AND INTERNATIONAL LAW

3.1 Normative Impact of the Global Impact

The adoption of the Global Compact generated dslat®ng states, international lawyers,
and academics about what the compact is, the furgctit serves, and on its impact on
international migration law and the kinds of chagles its implementation faces on the
national and local levels. Global Compact on Migmainever stated that it is a legally binding
instrument, but a framework for states commitmé¥ft&ven if Global Compact does not

transmigrate into the body of the binding instrutsen the international law sphere, it might,
nevertheless, make an impact on state behaviowerites as an umbrella of regulations,
recommendations, principles, and values for st&®asagraph 7 of the text states out that it
presents a non-legally binding framework, and inrageaph 15, it explicitly “reaffirms the

sovereign right of states to determine their nationigration policy and their prerogative to

o0

govern migration within the jurisdictio However, many scholars see it as a precedent

for future international agreements and instruments

The international law scholar, Anne Peters, argihatl the Global Compact would have an
impact in several ways. Although it is a non-inaronal treaty, and therefore cannot dictate
migration policy, it can be characterized as a-lpxe”, meaning a forerunner of hard law and
leading to the adoption of the treaty and in thirel transferred to customary international
law. However, it needs state practice apthio juris. Also, according to her, it can substitute
missing hard law. It can serve as an interpretaifdmard law and make it more concrete. She
asserts that it would add some extra details teadly existing conventions, “In particular

conventions on nationality (objective 4), and frahe UN Convention on Transnational

87T G. Hansen, E. Guild, V. M. Lax, M. Panizzon, bdke, What is a compact? Migrants Rights and State
Responsibilities regarding the design of the UNHalcCompact for safe, Orderly and Regular Migratieaoul
Wallenberg Institute, 2017, p.8.
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Organized Crime (objective 10}.89 Also, courts can resort to it for the interpreiatof their

national law.

Special Representative on migration, Peter Sutheylansurprisingly holds a similar opinion
by wishing that Global Compact may pave the way tfer new international norms and
treaties:”® Nevertheless, the collective agreement amongsstaiéds that it is not legally
binding. It can become a policy framework, whichcaomodates multilateral legal
instruments. It could reach the status of posiinternational law in the form of customary
law. Wheninternational law norms are more inspirational eatthhan positive, they form part

of lex ferenda.

Moreover, it could lead to the development of noratsthe domestic level, regional
instruments and international that will containding norms. “The Compact thus acts as a
sort of hub for the coordination and associatiomgfiad activities and initiatives-**

Anuscheh Farahat, a German scholar and authoredbdbk “Progressive Inclusion Migrant
citizenship and transnational migration in Germarmgserts the techniques in order to deduct
international legal norms from political documeng&he adds that provisions of political
documents that are not legally binding can, needeis, be binding concerning a particular
state through reception by national courts. Sheamak example from the case-law of ECHR
in case Maslov v. Austria, where the court used-moding documents of the Council of
Europe, which then become binding for AustffaThere are other opinions regarding Global

189 A, Peters. The Global Compact for Migration: tgrsor not to sign?, Blog of the European Journal of
International Law, 2018, accessible at: https://weyiltalk.org/the-global-compact-for-migration-tiga-or-not-

to-sign/ (14.09.2019)

190 Report of the Special Representative of the Segr&aneral on Migration, 2017, accessible at:
https://lwww.un.org/en/development/desa/populatiogration/events/coordination/15/documents/Reporté620
%20SRSG%200n%20Migration%20-%20A.71.728_ADVANCE.pdf

1917 G.Hansen, op.cit.,p.15.
192 M. Geistlinger, Impacts of the Adoption of the 6& Compact for Safe, Orderly and Regular Migrafiom
Austria, University of Salzburg, p. 11.
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Compact that explain that its provisions might lmeeoa source of a general principle of

law 193

Other scholars hold a similar position, stating 88tHR uses non-binding instruments apart
from international treaties in his judgments. Faaraple, in its judgment 04.12.2007 the
court referred to the 1957 UN Standard Minimum Rute the Treatment of Prisonéré;In

another case 27.09.1995 the ECtHR applied 1990 @slcBPrinciples on the Enforcement
and Enforcement Officials. In case Hirst v. the tddiKingdom ECtHR used as a tool for the
interpretation the c the Code of Good Practiceletteral Matters of the Venice Commission

in order to determine circumstances when the tigibte might be depriveld®

Additionally, there are current views among scholiiat GCM might be a source of general
principles of law. “The authoritative interpretatiapproach” is a method of articulating and
accepting general principles o law. The necessayirement is acceptance and recognition

by the states regarding its adoption through UN@&golution and Marrakesh Conference.

Moreover, in some monist states, where internali@va applied directly, it is quite possible
for national courts to invoke international stam$arincluding soft law instruments. In the
case of Belgium, which is monist state could apptgrnational soft law® Belgian national

courts in their judgments refer to non-binding rastents such as UNHCR guide to
procedures and criteria for determining refugetustéor better clarifications. Also, they rely
on reports of NGOs such as Human Rights Watch oHOR®" Thus, soft law instruments
can play an important role to facilitate interptigtia of hard law, add details to existing

instruments.

193 A. Farahat, Progressive inclusion: migrant citit@ip and transitional migration, European Law Jalrn
Vol.15, No.6, 2009, p. 56
19 Dickson v. UK App no44362/04, para 30.
19 McCann and others v. United Kigdom App no 8984(sra 138 and 140.
19 3. Wouters, E. Wauters, The United Nations Gl@mhpact for Safe, Orderly and Regular Migratiaome
reflections, working paper No. 210, 2019, p. 13.
197 Wouters, E. Wauters, opt.cit, p. 13.
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Some scholars say that the “compact” can be claraetl more as being more political
instrument rather than legal and binding. For imsta Isobel Roele, a lecturer in law and the
co-director of Queen Mary University Centre for Lamd Society in a Global Context, states
that it is rather political than a legal instrumeambwever, it will serve to guarantee minimum
standards and facilitate international cooperation migration challenges® The Global

Compact could lead to bilateral treaties, regicmgtleements and facilitate legislation on a
national level that contains binding norms. ltilely to extend future obligations towards

migrants. As it follows from its name “compact”cdming together of pacts®

Despite being a soft law instrument, GCM can havemanative impact differently: firstly,
standards and principles contained in a compadtaftect and govern state behaviour and
its internal migration policy. Secondly, it mighedbome a norm-filling to set universal
principles and standards for existing rules andifare state suppoff® Thirdly, and the most
crucial, Global Compact could set new rules torimaéonal migration that might evolve to

become binding treaties in the future.

3.2 The Political Impact of the GCM

Many scholars debate what impact new agreememidntes on international migration law.
GCM has quite limited normative power; howeverah have some sort of political effect. It
can affect state behaviour and can “name and sktates” by isolating them for not sharing

basic universal value&*

Academic debates concerning the legal effect améatof the Global Compact are still in its

infancy. All states accord that the Global Compachot legally binding. However, some

19| Roele, What are the forms of United Nationgtinational agreements, Understandings and whigis t
legal effect? 2017, p. 15.
199 bid, p. 20.
20T, G. Hansen, J. Cerone, S. Lagoutte, Tracindrthles of Soft Law in Human Rights, Oxford Univeysit
Press, 2016, p.20.
201 A Bufalini, op.cit., p.24.
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scholars believe that it can be viewed as a palijicbinding instrument armed with
interpretative force. It will serve as a framewdrk guarantee minimum standards for

migrants and facilitate international cooperation.

The principal conclusions according to Roele, hattthe Global Compact for Safe, Orderly
and Regular Migration is a political rather thamegal instrument, but that its purposes go
beyond awareness-raising and virtue-casting andilkely to have indirect, and possibly

deleterious effects?®?

This conclusion is drawn from the report of Speé&tapresentative on Migration. Mr Peter
Sutherland. In his notes to Secretary-General,iielighted that Global Compact might set
up new norms in the area of migration and leaditidibg international law in the form of a

treaty. He stated that “The Global Compact on Migracould bundle the agreed norms and
principles into a global framework agreement witithbbinding and non-binding elements

and identify areas in which States may work togettosvards the conclusion of new
international norms and treatié$de also highlighted that states having the sigyagtatus to

the politically binding commitments of the Unitedafibns High-Level Dialogue on
International Migration and Development (2013) @ éme 2030 Agenda (2015), as well as in
the New York Declaration (2016), have obligatiohattmust implement towards migrants
under international law. The management of migraisoa shared responsibility, and all states
must work together. “These may in time develop eftglobal “soft law” framework, which in
turn can serve as a basis for more formal and bgnidigal instruments at the global, regional
and national levels.” He holds that GCM is basedstate cooperation, state governance of

migration and that migration is shared respongybili

Several scholars speak in favour of these stateamantl highlights expressed by Mr
Sutherland. For instance, Andrea Spagnolo, fromddgartment of law in Turin University,
highlighted that not legally binding agreements outrstates on a political plane. It might

affect national and international judges. The G@¥guage indicates that states accepted to

22| Roele, What are the Forms of UN Internationgtdements/Understandings and What is Their Legal
Effect? op.cit., p. 11.
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abide by some political commitments: the words “outh employed in the text seem to

support this view°

Its binding political effect is based on the statgitentions, commitments, and frameworks
they agreed upon on the international level. ltsitsts of principles and objectives that
signatory states pledged to respect under nat@malregional implementation plans which
will be regularly reviewed® Moreover, Article 41 states that “We will implenehe Global
Compact, within our own countries and at the regi@nd global levels, taking into account
different national realities, capacities, levels ddvelopment, and by respecting national
policies and priorities. We reaffirm our commitmeatinternational law and emphasize that
the Global Compact is to be implemented in a matimetr is consistent with our rights and
obligations under international la®?® The Special Representative of the Secretary also
suggests, in the recommendations, to supportaeftievelopment in the area of migration, in
cases when states show interest, the UN can hatpridude formal specific issue treaties.
Global Compact can facilitate the work of the statewards the conclusion of new
international norms and treaties stitched togethigh agreed norms and principles into a
global framework agreement with both binding and-binding element&?®

In the academic literature, it is generally acceptet non-binding agreements do not create
legal rights and obligations, and there is no stagponsibility. Nevertheless, in some cases,
these agreements have legal implications, but dltterl should be based on the existing

sources and rules of international 18

203 A, Spagnolo, We are tidying up”: The Global Compmt Migration and its Interaction with Internatain
Human Rights Law, Blog of the European Journahtéinational Law, 2019.Accessible at
https://lwww.ejiltalk.org/we-are-tidying-up-the-glabcompact-on-migration-and-its-interaction-with-
international-human-rights-law/
204K, Allinson, P. Erdunast, E. Guil&&CM Commentary: The Legal Status of the UN’s Gldbaimpact for
Safe, Orderly and Regular Migration in Internaticarad UK Law, 2019, accessible at
https://rli.blogs.sas.ac.uk/2019/01/31/gcm-comnmrtiae-legal-status/
%5 Global Compact for Safe, Orderly and Regular Migra para 41.
208 Report of the Special Representative of the Sagrébeneral on Migration, 03.02.2017, para 87,9432.
27p_ Gautier, op. cit. p.6.
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Allinson, from University of Bristol Law School, g& that Global Compact can supplement
international law in that it can influence interqatgon and application of international law in
the national courts, providing state intentionsareing the fulfilment of the obligatiorf§®
Reinhard Merkel, a professor of criminal law, s#yargues that it will have an impact on
German national courts because they must consid@balcG Compact when interpreting

domestic law®®

The political commitment of states includes Parplrd5(f), which professes that: “The
Global Compact is based on international humartsigw and upholds the principles of non-
regression and non-discrimination. By implementimg Global Compact, we ensure effective
respect for and protection and fulfilment of thertan rights of all migrants regardless of their
migration status, across all stages of the mignatiele. We also reaffirm the commitment to
eliminate all forms of discrimination, includingaiam, xenophobia, and intolerance, against

migrants and their families™?

States, in their statements regarding the legdustaf the Global Compact, completely
excluded the legally binding nature of its objeetivand actions. Iceland, Lithuania, Malta, the
Netherlands, and Denmark stated that the Global gaetr‘confirms the sovereign right of
states to determine their migration policy. Theeagnent creates no new legal obligations for

States, nor does it further international custontamyor treaty commitments.”

The representative from Norway emphasizes that Hgian legislation functions well and

there is no need to make any changes. It doeseedfit to establish customary international

law 211

208K Allinson, op.cit
29 4. Birkenkotter S. BuszewskiUnpacking the controversy around the Global Comioaddligration, 2019,
accessible at: https://theglobal.blog/2019/03/2paaking-the-controversy-around-the-global-compact-f
migration/ (12.11.2019).
20 GCM, op. cit. para 15.
211 statement at Intergovernmental Conference to aGtyiial Compact on Migration, 11.12.2018, accessili
https://lwww.regjeringen.no/en/aktuelt/statement radach/id2621949/ (25.09.2019)
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Thus, the GCM being a non-legally binding instruinpresents an important instrument in
international relations, as it produces a legatcaffit might be helpful in further developing

and interpreting international law.

CONCLUSION

The primary purpose of this thesis was dedicatdti¢cestablishing of the legal status of the
Global Compact for Safe, Orderly and Regular Migrat and its possible impact on the
international migration law. It can be concludedttbooperation on the international level on
migration issues had always been a struggling plminthe states, because of conflicting
interests, issues of states sovereignty, finanaiatacles, political challenges and anti-
migrant trends in some countries. There is no @iteformal document regulating
international migration. Furthermore, governancenagration issues was regulated by an
increasing number of bilateral, regional non-bmggdinstruments, as it is quite challenging to
adopt common binding agreement in this field. Astdrical background demonstrates that a
number of states ratified previous conventionsiteel to migrant are extremely low in
comparison with other human rights treaties anddhstates primarily countries of origin of

migrant workers.

Hence, the choice by states in favour of the compan be explained by the following
reasons, GCM being a soft law instrument providesenflexibility for states, a broad set of
principles that allow a state to choose how to anmpnt and which steps to take. Its uncertain
legal status can provide states with manoeuvre ilpibsss as well as a diversity of
interpretations and understandings in its applbcatiAlso, it allows states to avoid the
implementation of the underlying objectives of twmpact by applying a time-consuming

process of analyzing, ratifying, and adapting itloa national level.

Nevertheless, GCM is still considered an achievernmethe political terms for its content, as
it serves as a platform for cooperation among stadéthough GCM does not contain new
migrants’ rights, but rather affirms the importarafeexisting obligations towards migrants
and establishes the direction for future actions. te other hand, GCM has sparked an

ongoing controversy and opposition among stateswsec of its ambitious objectives and
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unclear consequences since GCM is regarded as Ewahstrument. Several states decided
to withdraw from it such as - Czech Republic, Huwygasrael, Poland, the United States,
while twelve chose to abstain.

The first research question of the study discusdeat type of international agreement GCM
belongs to. The study found that the Global Compactigration is not a traditional source
of law which contains in the statute of ICJ. Howevebelongs to the category of soft law
such as non-binding agreements because of its foomtent, and intentions presented by

states during its adoption.

Firstly, the name of GCM is quite uncommon for wesagder international law. There are no
many instruments named under the term “Pact” onfigact”, but the one which exists in the
field of business and combat drugs of traffickingaracterized by quite flexible and contain
vague goals. They do not have effective and enfioece provisions and focus more on
networking and cooperation between different stalddrs like organisations, civil society.

The Compacts serve as non-binding instruments. €haybe characterized more as political

instruments rather than legal with firm commitments

Secondly, in determining the legal nature of paffic instrument content and circumstances
of the adoption of the document are crucial. Asardg to the content of GCM, its provisions
are quite broad and generic and do not prescribeigg conduct for the states. It does not

possess characteristics of hard law as in formahty enforceability.

Thirdly, the intention of some parties in differemays tried to limit the impact of the
document. It was deprived of legally binding forae non legally binding cooperative
framework. Also, it has features of previous adtattcan infer from, such as the 1972
Stockholm Declaration on Human Environment, the2l89o Declaration on Environment

and Development, and the Universal Declaration wihn Rights.

Soft law as a form of informal lawmaking fulfils mumber of important functions. GCM
despite being a non-legally binding, the agreenmesintains a powerful position in the soft

law realm, which might have an impact in varioug/sva
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Firstly, it may serve a role for the interpretatwinhard law instruments by the domestic and
international courts such as ECtHR. Secondly, § gige rise to an international treaty on the
international level. Thirdly, it can fill gaps andhcertainties in international migration law

because it contains many principles and objectives.

Although GCM has an important political impact ohe tinternational community, its
implementation is unlikely to succeed mainly beeawd its current form and vague
provisions. Its objectives and principles are netlwlefined and unclear for the civil society,
which has an important role but need clarificasimn what do these objectives mean in

practice.

Its provisions are not new in their entirety, blnéy are based on the existing international
norms. The compact is just a stepping stone fagrmational community engagement in
addressing issues related to migration. It providelsroad set of principles and concrete
actions rarely presented in the legally bindingrimeents, from which states can choose to

realize.

The second research question denoted the possitiilthe Global Compact on migration to
rise to the status of customary international |as/formation of the customary law could be
gualified as a process that lacks precise norntatbecause there is no specified time limit
for its formation or an agreement about its eleemtaditionally, customary international
law consists of two elements: state practice@pidio juris. However, their are disagreements
among scholar regarding if one or two elementssafficient for establishing a custom. State
practice is comprised of all state actions, amihio juris is the belief of the states that
specific behaviour is accepted as a law. It is utteyr and does not have an authoritative text,
but it is an essential source of international lawelation to Global Compact, some scholars

argue that the adoption of a resolution by UNGA canstitute state practice.

Resorting to scholars, experts and literature,nickaled that the GCM could unlikely rise to
customary international law, because of its prawvisiand states declarations. Language of its
provisions are quite ambitious and does not prescdetailed conduct which affirmed by

some states such as Norway and Lithuania whichrlglegated that they do not intend to
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change national law or policies related to migratio addition, it provides a menu of options
with the ways of implementation and whether to iempént it or not. As regards to states
declarations, many states such as Denmark, Netlsrldalta, and the UK pointed out that
GCM does not contribute to the development of gusty international law. By stating that
states made it clear that their votes cannot beidered as ampinio juiris. The Global
Compact on Migration lacks one fundamental elenf@nthe creation of customary rules: the
adoption by consensus.

Therefore, these statements hamper further developai customary law.

Thus, the Global Compact on Migration representeeraamilestone rather than an instrument
that could effectively deal with migration issudts significance for future international
migration law(s) is quite unclear. Its vague prawns and non-committal character could

establish a path for the future for more detaitestruments.
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ABBREVIATIONS

ICJ: International Court of Justice

CIL: Customary international law

GCM: Global Compact for Safe, Orderly and Regular Migrat
ECtHR: European Court on Human Rights

UNGA: United Nations General Assembly

ILC: International Law Commission

I CCPR: International Covenant on Civil and Political Right

UN: United Nations
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