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ADOPTION OF CHILDREN IN NEW ZEALAND. 

[IContributed by D. STANLEY SMITH, ESQ., LL.M.] 

THE object of the New Zealand adoption legislation is, in general, 
to give to the adopted child the status of a child born in lawful 
wedlock to the adopting parent, and thereby to ensure that, during 
the lifetime of the adopting parent, the parent shall not be disturbed 
in the guardianship and control of the child ; and that, upon the 
death of the adopting parent, the child shall be entitled to succeed 
to the property of the adopting parent. Before any statute regu­
lating adoption was passed there had in fact been many instances 
where kindly disposed persons had maintained, educated and cared 
for a child not their own. This relationship was created by the 
act of the parties, and might be broken at any time if the natural 
parents took steps to reclaim their own child. In some cases this 
occurred after a strong affection had grown up between foster parent 
and child, and after considerable sums had been spent on the child's 
maintenance and education. It was stated by the Honourable Dr. 
Grace, a member of the Legislative Council, and a medical practi­
tioner, in the debate in the Council upon the first Bill for the Adop­
tion of Children, that he had frequently seen reputed parents suffer 
all the agonies and pain of actual parents, from the loss of a child 
which had been placed in their hands by some drunken and dis­
reputable father or mother, and very often torn away from them 
solely for the purpose of extorting money, at an important epoch 
in the child's life, and he had seen great injury inflicted on children 
and on the State itself, as the result of this condition of things 
[Hansard [N.Z.], 1881, vol. xxxix, p. 6). In these circumstances 
a demand arose for an inexpensive adoption law, which would give 
security to the relationship between adopting parent and child, 
and a more effective scope for the philanthropic activities of kindly 
disposed people. 

The law exists also for the benefit of the adopted child. An 
orphan or a destitute child has frequently found a better home 
with its adopting parent or parents than such child could have 
found in any other way; since the Court making the order of 

12 l65 



166 ADOPTION OF CHILDREN IN NEW ZEALAND. 

adoption is charged with the duty of satisfying itself that the welfare 
and interests of the child will be promoted by the adoption. 

These objects are fundamentally the same as those of the provi­
sions of the Code Napoleon, and of the adoption laws of the American 
States; but they differ from the main object of adoption under the 
Roman law, which was, of course, to provide childless persons 
with an heir. 

Legislation.—The first adoption statute was The Adoption of 
Children Act passed in the year 1881, and was the result of a private 
member's bill introduced into the Legislative Council. This statute 
laid down the lines upon which the adoption of children has since 
proceeded, though additional safeguards against the abuse of the 
adoption process have been subsequently provided. Under this 
statute the jurisdiction in adoption matters was confined to the 
District Court, which ranked in importance midway between the 
Magistrates' Court and the Supreme Court. In 1885 an amending 
Act was passed, giving the Magistrates' Court a co-ordinate jurisdic­
tion in adoption, and it was a matter for the party making the 
application for adoption to decide in which Court he should proceed. 
(The Districts were abolished in the year 1909, and the District 
Courts then ceased to exist.) 

The Act of 1881 was in so clumsy a form that it was felt desirable 
to simplify it. This was done in 1895, when a statute was passed 
repealing the previous Acts and enacting the law in a simple fashion. 
Certain amendments were also made : 

(1) The Act of 1881 limited adoption to children under the age 
of twelve years; the Act of 1895 increased the age to fifteen, but 
provided that the judge, before making an Order of Adoption, must 
be satisfied that the child, if over the age of twelve, consented to 
the adoption. 

(2) The Act of 1881 provided for an application to adopt being 
made only : [a) by a married person, or by a person of the same 
sex as the child proposed to be adopted, the applicant to be at 
least eighteen years older than the child; or (b) by any person at 
least forty years older than the child to be adopted. 

The Act of 1895 omitted age restrictions for married applicants. 
(3) The Act of 1881 limited the time within which an Adoption 

Order might be reversed or discharged to three months after the 
making of the order. The latter Act omitted the time limit. 

Further amendments were made in the year 1906. The Adop­
tion of Children Amendment Act of that year provided that an 
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adopting parent should not receive a premium in respect of the 
adoption, except with the consent of a magistrate. This was 
directed against the abuse of the adoption procedure, whereby it 
was used in a few cases, partly as an aid to a livelihood. 

Ss. 2 and 3 of the Statute Law Amendment Act of 1906 also 
dealt with the Law of Adoption. (This statute was passed to give 
effect to the recommendations of the Commissioners engaged upon 
the work of consolidating the New Zealand Statutes.) S. 2 of that 
Act provided that the Adoption of Children Act should not affect 
the marriage law, and s. 3 provided that, upon the discharge of an 
Adoption Order, the rights and responsibilities of the natural parent 
should revive subject to the conditions (if any) stated in the dis­
charging order. 

By s. 21 of " The Infant Life Protection Act of 1907 " a further 
amendment was made by providing that where the magistrate was 
satisfied that the parent or guardian was for any reason unfit to have 
the custody or control of the child the magistrate might, in making 
the Adoption Order, dispense with the consent of the parent or 
guardian. The parent or guardian affected was at the same time 
given a right of appeal to the Supreme Court. 

The Statutory Law of Adoption was then established, as it stands 
to-day in Part III of " The Infants' Act, 1908 " (New Zealand 
Consolidated Statutes), and as it has been explained in this article. 

Kinds of Adoption.—In New Zealand there are two kinds of 
adoption : firstly, adoption of children by private individuals; 
and, secondly, adoption of deserted children by the managers of 
benevolent institutions. It is proposed to consider, in the first 
place, the adoption of children by private individuals and to 
inquire : 

(a) What children may be adopted ; (b) who may adopt them; 
(c) what is the procedure to be followed; and (d) what is the 
effect of an Order of Adoption. 

( a )  What Children may be adopted.—Any child, male or female, 
under the age of fifteen years may be adopted. If the child is under 
the age of twelve years, its consent to the adoption is not required; 
but, otherwise, the child's consent is a condition precedent to the 
making of an Order of Adoption. (S. 18 [1] (i]). 

( b )  Who may adopt Children.—An adopting parent is defined 
(s. 15) as any person who is, by an Order of Adoption, authorised to 
adopt a child, and, in the case of an Order being made in favour of a 
husband and wife on their joint application, means both husband 
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and wife. The statute specifies in detail the persons who may adopt 
children. 

S. 16 provides that a female child may be adopted (i) 
husband and wife jointly; or (2) by a married woman alone, but with 
the written consent of her husband; and (3) by any unmarried 
woman who, in the opinion of the judge, is at least eighteen years 
older than the child, or (4) by any unmarried man who, in the opinion 
of the judge, is at least forty years older than the child. S. 17 
provides that a male child may be adopted (1) by a husband and 
wife jointly; or (2) by a married man alone, but with the written 
consent of his wife; or (3) by any unmarried man who, in the opinion 
of the judge, is at least eighteen years older than the child; or (4) by 
any unmarried woman who, in the opinion of the judge, is at least 
forty years older than the child. 

S. 19 provides that, except by husband and wife, no child shall 
be adopted by more than one person. 

These restrictions are in the nature of moral safeguards. They 
were suggested partly by the provisions of the Code Napoleon, 
relating to the adoption of children, and partly by the provisions of 
the Adoption Laws of the States of New York and Massachusetts, 
though they are not identical with any such. The definition of 
" adopting parent " given above was taken from the Act of 1895, 
which varied the definition given in the Act of 1881. Under the 
definition in the earlier Act, " adopting parent " meant any per­
son who was, by an Order of Adoption made as therein provided, 
authorised to adopt a child ; and, if such person were married, 
included the person to whom such adopting parent was married. 
This phrasing had an important result in the case of Rex v. Stanley 
(23 N.Z.L.R. 378 and 1100.) In that case the prisoner's wife had 
adopted a child with the prisoner's consent under the provisions of 
the Act of 1881. The prisoner had connection with this adopted 
child on two occasions, whilst the child was under sixteen years of 
age. He was charged with incest, and the only defence was that 
the child was an adopted child. The Court of Appeal held that the 
result of the interpretation put by the second section of the Act 
of 1881 upon the words " adopting parent " was that the prisoner, 
through his marriage to the actual adopting parent, was himself 
an adopting parent, and that therefore the relationship of parent 
and child had been established between him and the child for all 
purposes both civil and criminal, and that accordingly he was 
guilty of the crime charged. The present definition of " adopting 
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parent " has apparently altered the law in this respect. Under the 
Act of 1908, where an Adoption Order is made upon the application 
of a married woman with the consent of her husband, no relation­
ship is established between the husband and the child adopted. 
As was said by the Court in the case cited, it may be doubted 
whether the consequences of this alteration in the law were con­
templated by the Legislature. The matter does not seem to be of 
practical importance, as the provisions of the Crimes Act relating to 
rape and indecent assault should be sufficient to cover any such 
case. It is rare to find instances where adopted children are 
improperly treated. 

Procedure.—The first step in the proceedings is an application 
in writing (in the form specified in the rules made under the statute) 
to the stipendiary magistrate by the person or persons applying to 
adopt the child. In accordance with a recently gazetted rule this 
application must now be accompanied by the child's birth certificate, 
the object being to ensure that the child can be accurately identified 
by the Registrar of Births, Deaths and Marriages. The consents of 
all necessary parties must also be filed in the Court along with the 
application. These parties are as follows : 1. The child itself, if 
over the age of twelve years. 2. The parents of the child, whether 
living in or out of New Zealand ; or such one of them as is living at 
the date of the application. If one parent has deserted the child, 
the consent of the other only is required, but the fact of desertion 
must be proved. 3. The legal guardian of the child in cases where 
both parents are dead. The consent of the legal guardian is in these 
cases imperative, and the Supreme Court will, if necessary, appoint 
a guardian for an orphan to enable the proper consent to be filed 
(in re Nash 2, N.Z.S.C. 286, and in re Athey n, G.L.R. 480). 

It will be seen that the basis of the New Zealand procedure is 
the consent of all interested parties. If, however, the consent of a 
parent or guardian were unreasonably withheld, it is plain that an 
adoption in the interests of the child might be prevented. Accord­
ingly, by an amendment of the Act made in 1907, the magistrate 
was granted a dispensing power. If he is satisfied that any parent 
or guardian is for any reason unfit to have the custody or control 
of the child, and that notice of the application for the Order of Adop­
tion has been given to such parent or guardian, the magistrate may, 
if he thinks fit, in making the Order of Adoption, dispense with the 
consent of the parent or guardian. A right of appeal is given ; and 
the aggrieved parent or guardian may, within one month after the 
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making of the Adoption Order, apply to a judge of the Supreme 
Court, on notice to the adopting parent or parents, to discharge the 
Order of Adoption, and the judge may, in his discretion, discharge 
such Order upon such terms as he thinks fit. This is the only case 
in which there is an appeal from the magistrate's decision in adoption 
proceedings. 

Apart from the consents, there are certain other matters upon 
which a magistrate is required to be satisfied before he may make 
an Adoption Order. These are : 

1. That the child is under the age of fifteen years. 
2. That the adopting parent is of good repute, and is a fit and 

proper person to have the care and custody of the child proposed to 
be adopted. The words " of good repute " were not in the original 
bill when first submitted to the Legislative Council in 1881. By 
that bill an adopting parent was required to be a " respectable " 
person; but that word did not satisfy one vigorous colonial legislator, 
who so heaped Carlylean scorn upon the word that the Attorney-
General was glad to pacify him with the well-known legal phrase. 
Evidence of good repute is usually given by the affidavit of a clergy­
man or other well-known resident who is acquainted with the party 
making the application for adoption. 

3. That the adopting parent is of sufficient ability to bring up, 
maintain and educate the child. The evidence under this heading 
is given by the affidavit of the adopting parent specifying his 
occupation, his income per annum, the size of his house and the 
locality, the size of his family and their circumstances, and the 
number of his dependants. 

4. That no premium or other consideration for the adoption is 
being paid to the adopting parents without the consent of the 
magistrate. If a premium is to be paid, the amount thereof, the 
person paying it, and the necessity or other circumstances out of 
which the premium arises must be fully explained to the magistrate, 
and he must consent thereto before an Adoption Order can be made. 

In cases where an infant under the age of six years is adopted, 
and the adopting parents receive a consideration or reward in 
connection with the adoption, the provisions of Part V of " The 
Infants' Act, 1908," relating to Infants' Homes apply (Curtis and 
Anor. v. Johnson, 11, G.L.R. 110), and in such case the adopting 
parent must apply to the Secretary of the Education Department 
for a licence to act as a foster parent; but the Minister of Education 
may, if he thinks fit, exempt the adopting parent from the require­
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ments of Part V of " The Infants' Act, 1908 " ; and this is the course 
usually adopted. 

5. That the welfare and interests of the child will be promoted 
by the adoption. 

The magistrate must be satisfied that this is the conclusion to 
be drawn from all of the facts placed before him.1 

Upon the making of an Order of Adoption, the Clerk of the 
Court in which the Order is made is required by s. 8 of " The Births 
and Deaths Registration Amendment Act, 1915," to furnish the 
Registrar-General of Births, Deaths and Marriages with full par­
ticulars of the Order. If the child's birth has been registered in New 
Zealand a note of the Adoption Order is made upon the Register; 
but, in any case, a new entry is made on the prescribed form in the 
Register of Births. 

Effect of an Order of Adoption.—The relevant section is s. 21 
of Part III of " The Infants' Act, 1908," consolidating ss. 7, 8 and 
12 of the " Adoption of Children Act, 1895," ss. 7 and 8 themselves 
having but re-enacted the provisions of ss. 5 and 6 of the first 
" Adoption of Children Act " in 1881. The purport of s. 21 may be 
summarised as follows : 

1. The first effect of an Order of Adoption is that it confers the 
name of the adopting parent on the adopted child, in addition to the 
proper name of the child—e.g. if the child's name is " Thomas 
Robinson," and he is adopted by " John William Brown," the 
child's name will become, upon the making of an Adoption Order 
" Thomas Robinson Brown." 

2. The second effect relates to the status of the adopted child, 
and it may be stated from three points of view : (1) that of the 
child; (2) that of the adopting parent, and (3) that of the natural 
parents. 

(1) S. 21 (1) provides : 

The adopted child shall for all purposes, civil and criminal, and as 
regards all legal and equitable liabilities, rights, benefits, privileges and 
consequences of the natural relation of parent and child, be deemed in 
law to be the child born in lawful wedlock of the adopting parent; 

Provided that such adopted child shall not by such adoption : 
(a) Acquire any right, title or interest in any property which would 

devolve on any child of the adopting parent by virtue of any deed, will or 
1 Before the application is heard, the adoption papers are handed to the local 

Police Force for inquiry and report:, and the statements contained in the various 
affidavits are in this way verified for the magistrate by a body representing the 
interests of the community. 
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instrument prior to the date of such order of adoption, unless it is expressly 
so stated in such deed, will or instrument; nor 

(5) Be entitled to take property expressly limited to the heirs of the 
body of the adopting parent, nor property from the lineal or collateral 
kindred of such parent by right of representation ; nor 

(c) Acquire any property vested or to become vested in any child of 
lawful wedlock of the adopting parent in the case of the intestacy of such 
last-mentioned child, or otherwise than directly through such adopting 
parent. 

(2) S. 21 (2) provides that the adopting parent shall for all 
purposes both civil and criminal or otherwise be deemed in law 
to be the parent of such adopted child, and be subject to all liabilities 
affecting such child as if such child had been born of such adopting 
parents in lawful wedlock. 

(3) S. 21 (2) further provides that the Order of Adoption shall 
thereby terminate all the rights and legal responsibilities and 
interests existing between the child and its natural parents, except 
the right of the child to take property as heir or next-of-kin to his 
natural parents, directly or by right of representation. 

Two cases have been decided on theeffect of an Order of Adoption, 
viz. in re Carter (1905) 23 N.Z.L.R. 278, and in re Goldsmid, 1916, 
N.Z.L.R. 1124). In in re Carter a married woman who had a son 
of her own by a former marriage adopted, with the consent of her 
husband, the illegitimate son of another woman, under the pro­
visions of the Act of 1881, which contained provisions relating to the 
effect of an Adoption Order in the same terms as those of the Act 
of 1908. The adopting parent and her husband both died, and the 
adoptfed son died intestate. The question then arose whether the 
mother of the adopted son was entitled to succeed to his property 
(as the mother of an illegitimate child was entitled to do under 
s. 35 of " The Administration Act, 1879 ")> or whether the son of the 
adopting parent's first marriage was entitled to obtain it. The 
Chief Justice pointed out that if the legitimate son of the adopting 
parent had died intestate after his mother's death, and had left 
property, the adopted son would not, because of the exception (c) 
set out above, have been entitled to any of the deceased son's 
property, and that if the legitimate son were entitled to any of the 
adopted son's property there was a want of reciprocity. He pointed 
out, however, that there was also a want of reciprocity as affecting 
the natural parents, for by s. 6 the adopted child can succeed to the 
property of his natural parents as heir or next-of-kin, directly or by 
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right of representation, whilst he can also succeed to the property 
of his adopted parent; and, on the other hand, there is no express 
provision that the natural parents can succeed to the property of 
the adopted child. The Chief Justice proceeded : 

The question really turns on what is to be the meaning of the words 
in s. 5, which express the status of the child. The words are, as already 
cited, " that for all purposes, civil and criminal, and for all advantages 
and benefits, and other legal consequences of the natural relation of parent 
and child, the adopted child shall be deemed to have been born in lawful 
wedlock." 

I am of opinion that I must give effect to these words, except where 
they have been cut down by the provisos or by any other clause in the 
statute. Now, none of the four provisos in s. 5 cuts down these general 
words so as to deny to a child born in lawful wedlock the right to succeed 
to the property of an adopted child, who in law is deemed to be also a 
child born in lawful wedlock of its adopting parents. So far as s. 6 is 
concerned, the adopting parent becomes the parent of the adopted child, 
and the Order of Adoption, it is said, terminates all the rights and legal 
responsibilities and incidents existing between the adopted child and 
its natural parent, except in one thing—namely, his right to succeed to 
the property of his natural parents. It is clear that, under this section, 
the natural parent has no liability to maintain the adopted child, has 
no control over the child, and the child is deemed to be a child born in 
lawful wedlock of its adopting parents. 

The Chief Justice accordingly held that the legal consequences 
of the adoption were that the legitimate son was in law the half-
brother of the adopted son, and, as such, next-of-kin of the deceased 
adopted son, and that the right of the deceased's mother to succeed 
to his property had been terminated. This decision was approved 
by Edwards, J., in in re Goldsmid (1916, N.Z.L.R. 1124.) At p. 1125 
the learned judge said : 

I agree with the opinion expressed by His Honour the Chief Justice 
in in re Carter, that under ss. 5 and 6 of " The Adoption of Children 
Act, 1881," the rights of parents by adoption under that Act, and of those 
who claim through them, prevail over the rights of the natural parents 
of the children adopted, and of those who claim through them; but I think 
that this depends more upon the provisions of s. 6 than upon those of 
s. 5. 

And again at p. 1126 : 

In my opinion, therefore, it is clear that parents by adoption under 
the Act, and those claiming under them, have the same rights in the 
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property of children adopted under the Act as the natural parents of 
children born in lawful wedlock have with reference to the property of 
such children. 

The extent to which a New Zealand adoption order is entitled to 
international recognition does not seem to have come up for decision 
by the Courts. According to Dicey, Conflict of Laws, 2nd ed. (Rule 
125) the law of England will not in England allow any status (such, 
for example, as relationship arising from adoption) which is unknown 
to English law, to have legal effects as regards transactions in 
England ; but (Rule 126) any status existing under the law of a 
person's domicile is recognised by the Court as regards all transactions 
taking place wholly within the country where he is domiciled. A 
different question arises where the effect of a foreign Adoption Order 
is to be considered in New Zealand, since adoption is recognised by 
the law of New Zealand. It is submitted that Dicey's Rule 127 
will apply, and that the New Zealand Court will recognise an Adop­
tion Order made in accordance with the law of an adopting parent's 
domicile ; but such recognition will not necessarily involve the giving 
effect to the results of such status. Thus, the extent of the adopting 
parent's authority over the adopted child will be governed wholly 
by the law of New Zealand. If, by the law of the domicile, the 
authority of the father was much more extensive and arbitrary than 
in New Zealand, it cannot be supposed that the father would be 
permitted to transgress the power which the law of New Zealand 
allows. (Johnstone v. Beattie [1843] 10 CI. & F. 42, 114, and Dicey's 
Rule, 131.) 

The extent to which an Adoption Order can confer the nationality 
of a parent upon the adopted child arose in the case of Masemann v. 
Masemann (1917, N.Z.L.R. 769). In that case an Adoption Order, 
assumed to have been properly made in Germany in accordance with 
German law, was used as an argument that the adopted child became 
a naturalised British subject by virtue of the naturalisation of his 
adopting parent in New Zealand, and through the operation of s. 12 
of " The Aliens Act, 1908 " (N.Z.), which provides that when a man 
has become naturalised in New Zealand every child of his who, 
during minority, becomes resident with him in New Zealand shall 
be deemed to be himself naturalised. Chapman, J., held, however, 
that s. 12 does not extend to parentage other than natural parentage, 
and that s. 21 of " The Infants' Act " (N.Z.) defining the status of an 
adopted child applies only to an adoption made in New Zealand by 
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force of that statute. He held consequently that a child adopted 
abroad could not claim the benefit of s. 12 of " The Aliens Act, 1908," 
and that, whatever the international respect to be accorded to a 
foreign adoption might be, it could not bring an adopted child within 
statutory benefits limited to the natural relationship of parent and 
child. 

Variation or Annulment 0! Order.—An Adoption Order may be 
varied, reversed or discharged by the magistrate exercising juris­
diction within the district where any Order of Adoption has been 
made, upon such terms and conditions as he thinks fit. S. 22 
provides that, where the Order of Adoption is discharged, then, 
subject to the conditions, if any, of the Order of Discharge, the child 
and its natural parents shall be deemed for all purposes to be restored 
to the same position, inter se, as existed immediately before the 
Order of Adoption was made; but so that such restoration shall not 
affect anything lawfully done whilst the Order of Adoption was in 
force. 

Since the consent of all interested parties is in general a condition 
precedent to the making of an Order of Adoption, an Adoption 
Order is rarely varied, reversed or discharged. It is somewhat 
surprising to find that an Order conferring such a completely changed 
status upon a child may be varied, reversed or discharged at the 
discretion of the magistrate. No doubt the magistrate would 
hesitate to vary or discharge an Order, particularly where any length 
of time had elapsed since the making of it. Nevertheless, there is 
no right of appeal from the magistrate's exercise of his discretion, and 
it is possible that in this direction difficulties may arise in the future. 

With respect to the effect of an Order it remains to notice that 
s. 26 provides that nothing in the Act shall be construed to authorise 
any marriage that could not lawfully have been contracted if the 
statute had not been passed. Apart from this provision, it is plain 
that an adopted child, after acquiring its new status as the child of 
the adopting parents, might marry its own natural brother or sister. 

II. Adoption of deserted children by any benevolent institution 
or any other institution, established in connection with any religious 
denomination, and not maintained by Government subsidy (s. 24 
of the Act). 

A deserted child is defined in s. 15 as meaning any child who, in 
the opinion of the magistrate, is deserted, and has ceased to be cared 
for and maintained by its parents, or by such one of them as is 
living, or by the guardian of such child ; or by the mother of such 
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child, if the child is illegitimate. A deserted child may, of course, 
be adopted like any other child ; but it is only a deserted child 
which may be adopted by the manager of a benevolent or religious 
institution. 

Application is made in respect of any such child by the manager 
for the time being of the institution averring that he is desirous of 
adopting such child in connection with such institution. Proof 
must be given (a) that the child is deserted, (b) that the child is of the 
same religious denomination as that of the institution whose manager 
makes the application, and (c) that such institution is properly 
conducted, and is capable of properly bringing up such child. On 
being satisfied of these matters, the magistrate may make an Order, 
authorising the manager for the time being of the institution to 
adopt such child in connection with the institution. Under such 
an Order the child retains his or her own name, and in no manner 
inherits or succeeds to any property of the manager or of the 
institution. The institution may receive a premium or reward in 
respect of the adoption without the consent of the judge. In 
practice, the institutions, which are mostly the orphanages and 
social service organisations established by the various religious 
denominations, trace the deserting parent, and oblige him or her (by 
legal process if necessary) to contribute to the support of such 
parent's child when adopted by the institution. 

S. 21 relating to status does not apply to such adoptions, except 
as to the determination of all rights of the child's natural parents, 
and except as to the right of the child to take property as heir or 
next-of-kin of his natural parents, directly or by right of repre­
sentation. 

Such an Adoption Order entitles the child to the support, main­
tenance, and advancement afforded by such institution; and all 
such other rights, benefits and privileges and advantages appertaining 
thereto, all of which it is the duty of the person or body managing 
or controlling the institution to provide. 

Adoption from the Standpoint of Social Welfare.—At the request 
of the writer of this article, the following note upon Adoption as an 
Instrument of Social Welfare has been kindly supplied by W. G. 
Riddell, Esq., the senior magistrate exercising jurisdiction in the 
city of Wellington, who writes from a large experience. 

In estimating the social effect of adoption, one has to consider that 
fully 95 per cent, of the orders made apply to illegitimate children. The 
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adopting parents may have come into contact with the infant through the 
means of an advertisement, or from inquiries at a Receiving Home or 
Salvation Army Home, or by reason of the fact that the mother is known 
to one or both. The adopting parents are, in many cases, childless, and 
by adopting an infant both parties concerned are benefited, and the State 
relieved from the possible burden of maintaining the infant, until such 
time as he or she becomes self-supporting. In the case of an illegitimate 
child, further benefits lie in conferring a name upon the infant, and in 
securing for it a continuous home life. The adopted infant is assured of 
an environment equal to that of an ordinary legitimate child, and under 
these conditions has every chance of developing into a useful citizen. On 
the other hand, the adopting parents secure a child, which is regarded in 
the same light as their natural offspring. The want in their lives is 
supplied, and the added responsibility taken up by them has its own 
reward. The fact that very few orders of adoption are rescinded goes 
to show that sufficient care is taken to satisfy the authorities that the 
proposed parents are suitable persons, and capable of maintaining, 
educating and bringing up the child which they have elected to call their 
own. Speaking from my experience as a magistrate exercising jurisdic­
tion in the capital city of New Zealand, I can say with confidence that 
the system of adoption practised in New Zealand has been a success from 
every point of view. There is no doubt about its benefits, both to the 
infant adopted and the adopting parents, while the State gains in this 
way, that the burden of maintaining destitute persons is lightened, and 
its liability to care for and educate the unfortunate child is lessened through 
the aid of private persons. 

It is agreed by all who are associated with the maintenance, care and 
guidance of destitute children that the conditions and training found in 
Receiving Homes (i.e. Foster Homes licensed by the Education Depart­
ment), although excellent in many ways, fall short of those found in decent 
private family life, and the institution of adoption supplies the means by 
which the best results can be attained, and all parties interested benefited. 



THE CONSTITUTION OF THE PHILIPPINE ISLANDS. 

[Contributed by JOSE P. MELENCIO, ESQ., OF THE PHILIPPINE BAR.] 

TECHNICALLY speaking, the Philippine Islands have no constitution 
to-day. In the sense that a Constitution is the supreme will of the 
people of a definite territory, as is the United States Constitution 
which recites, " We, the people of the United States, in order to form 
a more perfect union, establish justice, etc."—in this sense, the 
Philippine Islands to-day cannot be said to have a constitution of 
their own. They have not a concrete tangible document that is 
the expression of the popular will, framed by representatives of the 
people, and deriving its force from the people. 

In the sense, however, that a constitution is " the fundamental 
or organic law of a State," it could well be said that the Filipinos 
now have a Constitution. But it is not of their framing. Neither is 
it one tangible document. It was made for them by the United 
States Congress, and it is embodied principally in three documents, 
of which each is a progressive development of the other. These 
documents are : 

1. President McKinley's Instructions to the first Philippine 
Commission of April 7, 1900. 

2. The Philippine Bill, or the Act of Congress of July 1, 1902. 
3. The Philippine Autonomy Act, or the Act of Congress of 

August 29, 1916. 
The Constitution did not follow the Flag.—The Constitution 

comprises, besides, all such Acts of the United States Congress as are 
expressly extended to the Philippines from time to time. 

The United States Constitution does not operate ex proprio vigore 
in the Philippines. Decisions of the Supreme Court of the United 
States are emphatic in the declaration that the Constitution did not 
follow the flag into the Philippine Islands. 

This doctrine, however, seems to be qualified by one or two 
exceptions. The thirteenth amendment of the United States 
Constitution prohibits slavery in the United States, and " in any 
place subject to their jurisdiction." The Philippines, being a place 
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subject to the jurisdiction of the United States, would seem to be 
within the scope of the operation of that amendment. The Philip­
pine Legislature, however, has passed anti-slavery laws of its own. 

Treaties entered into by the United States from time to time, 
and expressly applied to the Philippines, would, of course, apply 
to the Islands. Whether treaties not expressly made applicable 
apply or not to the Islands would seem to be a mooted question. 
It is a point not yet adjudicated upon by the Courts. As the 
Constitution, however, did not follow the flag, and as treaties are 
made by the President with the consent of the United States Senate, 
and as neither the Senate nor the President, but Congress alone, 
has, under the Constitution, the power to legislate over territories, 
it would seem that such treaties cannot form a part of the funda­
mental law of the Philippine Islands. 

The same principles hold true with regard to the statutory laws 
of the United States. These laws do not apply to the Philippine 
Islands, except when they specifically so provide. Laws of war, 
however, and those enacted for the protection of the Army have 
been held to apply to the Philippines, even though they do not 
expressly so provide, for the reason that the Army is an agency of 
national sovereignty. 

The Autonomy Act.—Of the three documents comprising the 
constitution of the Philippine Islands, the Jones Law, or the Philip­
pine Autonomy Act, approaches more nearly a Constitution for the 
Islands, not only in phraseology, but also in structure. All three, 
however, have provided for the islands a framework of government, 
a bill of rights, and certain express powers and inhibitions on the 
territorial government. The characteristic feature of all of them is, 
that they are of a temporary nature, evidently because of the 
avowed intention of the United States to relinquish sovereignty 
over the Philippines some day. The Act of Congress of July 1, 1902, 
for example, is entitled, " An Act temporarily to provide for the 
administration of the powers of self-government in the Philippine 
Islands, and for other purposes"; while the Act of Congress of 
August 29, 1916 is entitled, " An Act to declare the purpose of the 
people of the United States as to the future political status of the 
people of the Philippine Islands, and to provide a more autonomous 
government for those islands." 

The Constitution of the Philippine Islands in its composite form 
bears a striking resemblance to the so-called flexible Constitution of 
England, as will subsequently appear. 
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By virtue of the Act of Congress, August 29, 1916, the Philippine 
Government to-day is practically autonomous. Broad powers have 
been delegated to it by the Congress of the United States. The 
Filipinos are placed practically in control of their local affairs. This 
is in keeping with the intention of the United States to grant inde­
pendence to the Philippine Islands as soon as a stable Government 
has been established therein. In fact, the act is preparatory to the 
withdrawal, of American sovereignty as soon as that stable Govern­
ment is established. 

A Responsible Government exists.—The Philippine Government 
as at present constituted is modelled after the Federal and State 
Governments of the United States. A democratic form of govern­
ment exists, in the sense that there is a Government by the repre­
sentatives of the people, chosen by the people. It is thus a govern­
ment of laws, and not of men. The majority rules, as is the case in 
the United States. The principle of governmental division of powers, 
which is characteristic of the United States system, is maintained. 
The separation of powers is as complete as in every other Govern­
ment founded on that principle. 

Relations between the United States and the Philippines.—The 
governmental relationship between the United States and the 
Philippines is much like that maintained between England and 
her self-governing Dominions. Control over the Filipinos is exercised 
through five channels : 

1. Through the Governor-General, the executive head appointed 
by the President of the United States. 

2. Through the veto power of the Governor-General. 
3. Through the veto power of the Congress of the United States. 
4. Through the control of foreign relations by the United States. 
5. Through the provision for appeal from the Supreme Court of 

the Philippine Islands to the Supreme Court of the United States 
in certain cases. 

With the exception of the third item, substantially the same 
modes of control are exercised by Great Britain over the affairs of 
her Dominions. 

Governmental Structure.—In structure the Government of the 
Philippines is a hybrid between the American presidential system 
and the English parliamentary system. In so far as compatible 
with the organic laws, a responsible government has been created 
by the Filipinos in the exercise of the autonomous powers conferred 
upon them. The Speaker of the House of Representatives is recog­
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nised as a premier de facto, although he is not so de jure. There is a 
Council of State created by the Governor-General which is advisory 
to him. The budget system has been introduced. An intimate 
relation between the executive and legislative bodies exists. The 
two houses of the Legislature have the right to call the secretaries of 
the departments to testify before them. The secretaries of depart­
ments in turn are entitled to be heard by either of the two houses 
of the Legislature. Either house of the Legislature as well as the 
chairmen of the two committees on appropriation can require the 
attendance of officers of the Government for purposes of inquiry, 
investigation and the like. 

Executive Power.—Just as in the British Dominions, the execu­
tive power in the Philippines is vested in an officer known as the 
Governor-General, who typifies American sovereignty in the 
Philippines, just as the Governor-General of the British Dominions 
typifies the sovereignty of the Crown. 

The Governor-General is appointed by the President of the 
United States with the advice and consent of the United States 
Senate. He holds office at the pleasure of the President, and until 
his successor is chosen and qualified. He is under the direct super­
vision of the Secretary of War, through whom he is responsible to 
the President and to the American people for his acts. 

While the duties imposed upon the Governor-General are not 
so great as those imposed upon the President of the United States, 
it has been said that he holds a more responsible position than those 
held by the State Governors. 

In view of the autonomous Government enjoyed by the Filipinos, 
the powers of the Governor-General are now mostly supervisory. 
Important powers and duties, however, are conferred upon him. 
Among these are the following : 

He has to appoint by, and with the consent of the Philippine 
Senate, such officers as are authorised by the organic laws, or whom 
he may, from time to time, be authorised by law to appoint. He is 
responsible for the faithful execution of the laws of the Philippine 
Islands, as well as those of the United States which are operative 
within the islands. He is granted extraordinary powers in case of 
rebellion or invasion, and, when the public safety requires it, he may 
suspenfl the privilege of the writ of habeas corpus to place the 
island^ or any part of them under martial law. He is Commander-
in-Chief of the Philippine Militia and Constabulary, and all other 
military forces maintained by the Philippine Government. He 
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has the exclusive power to grant pardons and reprieves, and to 
remit fines and forfeitures. He can make reservations for specific 
public purposes of any part of the public domain of the philippines» 
the use of which is not otherwise provided for by law. He can 
veto any legislation enacted by the Philippine Legislature. He can 
exercise the right of eminent domain in behalf of the Government 
of the Philippine Islands. He has direct control of the Bureau of 
Audits, the Bureau of Civil Service and all unattached offices and 
branches of the Philippine Government. 

In the exercise of his executive power, the Governor-General is 
assisted by six departments and several bureaux of the Philippine 
Government. These are the Department of Public Instruction, 
the Department of the Interior, the Department of Finance, the 
Department of Justice, the Department of Agriculture and Natural 
Resources and the Department of Commerce and Communications. 
Under each department are grouped various bureaux and offices. Each 
Department is headed by a secretary assisted by an under-secretary. 

The Secretaries of Departments, together with the President of 
the Senate, and the Speaker of the House of Representatives, 
constitute the Council of State, which corresponds to the Cabinet 
of Canada, to the Federal Executive Council of Australia, and to the 
Executive Council of South Africa. The Council of State, however, 
is not a constitutional body, inasmuch as it was created by executive 
order of the last Governor-General. Succeeding Governor-Generals 
are not bound to recognise it. If, however, a Governor desires to 
form another advisory body the act would be justified because of 
precedent. 

Legislative Power.—The legislative power in the Philippines is 
vested in a Philippine Legislature composed of the Senate and House 
of Representatives. The senators are elected for a term of six years 
on the basis of the population, with the exception of two for the non-
Christian peoples who are appointed by the Governor-General with­
out the consent of the Senate, and without restriction as to residence 
or length of office. There are twenty-four senators. 

Of the ninety members of the House of Representatives, eighty-
one are elected for terms of three years on the basis of population, 
and nine are appointed by the Governor-General to represent non-
Christian peoples, Igorrotes and Moros. In thus consisting of both 
appointive and elective members, the Philippine Legislature bears 
closer resemblance to the Senate of the Union of South Africa 
than to any of the legislative bodies of Canada or Australia. 
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The Philippine Legislature has practically the same general 
legislative powers in the Philippine Islands as the Congress of the 
United States has over the United States ; as the Parliaments of 
Canada, Australia and of South Africa have plenary authority to 
legislative over domestic affairs. The United States Congress, like 
the Imperial Parliament of Great Britain, does not generally inter­
fere in matters of purely domestic concern. All laws, however, 
that are passed by the Government of the Philippine Islands are 
required to be reported to Congress, which reserves the power and 
authority to annul the same. Acts of the Philippine Legislature, 
therefore, are valid Acts until disapproved by Congress, or held 
invalid by the Courts. 

The Judiciary.—The judicial power in the Philippines is vested 
in the Supreme Court, Courts of First Instance, Courts of Justice 
of the Peace, and the Municipal Court of the City of Manila. Unlike 
the Judges of the Federal Supreme Court of Australia, who are 
appointed by the British Governor-General in Council, the judges 
of the Supreme Court of the Philippine Islands are appointed by 
the President of the United States with the advice and consent of the 
Senate. The judges of the Court of First Instance, however, as well 
as the justices of the peace, are appointed by the Governor-General. 

The Supreme Court of the Philippine Islands is the highest 
appellate Court in the Philippines. Its decisions are final except in 
cases : 

1. In which the Constitution or any statute, treaty, title, right or 
privilege of the United States is involved. 

2. In which the value in controversy exceeds $25,000. 
3. In which the title or possession of real estate exceeding in 

value the sum of $25,000 is involved or brought in question. 
Territorial Divisions.—The Philippine Archipelago is divided 

into thirty-eight provinces. These correspond to the provinces of 
Canada and to the States of the American Union. Each province 
has an elective Governor, and also an elective Provincial Board 
consisting of three members. 

Foreign Relations.—The Philippines are a part of the United 
States in an international sense. Filipinos, however, are not 
American citizens. They are citizens of the Philippine Islands, 
owing allegiance to the United States, and under the protection of 
the United States. The islands, however, are not an incorporated 
territory of the United States, neither are they a sovereign or 
quasi-sovereign country. 
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[Contributed by SIR C. HIBBERT TUPPER, K.C.M.G.] 

IT is no disgrace for a Canadian to admit that we have not 
enjoyed, and cannot enjoy the opportunity afforded to select such 
eminently trained and experienced men for the Judiciary as can be, 
and are, secured in England, through the division of the legal 
profession—a system which could never be adopted in Canada. 
Owing also to the fees allowed and the judicial salaries paid in 
England, a far greater proportion of able men are attracted there 
to the legal profession than in any other English-speaking country 
in the world. 

We have, therefore, been unable in Canada to obtain for our 
Appellate Courts the services of the leaders of the Bars in the 
different Provinces of Canada. It has, under these circumstances, 
been fortunate for the Provinces of Canada, both before and since 
Confederation, that Canada has had the services of the Judicial 
Committee. The only reflection is, in truth, that Canada has never 
paid for these services. I am not aware of any serious complaint in 
Canada over this feature of our development of nationhood ! 

In so far as the Supreme Court of Canada is concerned, there was 
great difficulty in its establishment. Sir John Macdonald attempted 
to bring this about shortly after Confederation in 1867, but it was 
not until 1875, when he was leading the Opposition, that the Govern­
ment succeeded, with his co-operation, in passing the bill. 

It is significant that, while the Province of Quebec is now strongly 
in favour of retaining the services of the Judicial Committee (this 
so-called " Link of Empire "), a French-Canadian, when Minister of 
Justice (afterwards appointed to the Supreme Court) introduced 
and carried the Supreme Court Bill. 

It was at that time supposed that the Supreme Court of Judica­
ture, then about to be established in England, would involve the 
transfer of the jurisdiction of the Judicial Committee to that body. 
The Minister of Justice personally favoured the abolition of the 
right of appeal to the Judicial Committee. This phase of the 
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discussion evoked vehement opposition from Sir John Macdonald, 
who said it was important— 
that the right of every Canadian, as well as every other British subject, 
to appeal to the Court of the highest jurisdiction should be preserved. 

And again : 

It would be severing one of the links between this country and the 
mother-country if the right of appeal were cut off ruthlessly. 

And again : 

If there was one thing more than another we should preserve, it was 
the right to appeal for final judgment to the foot of the Throne. 

The chief opposition to the bill itself on general grounds came 
from the Province of Quebec, and probably to meet this, the Minister 
of Justice, in later stages of the debate on the bill, said : 

I do hold, and the spirit of the conference at Quebec (to consider the 
Confederation of the British North American Provinces) indicated, that 
the appeal to the Judicial Committee of Her Majesty's Privy Council 
must always exist, even if the Court in question is established. 

Mr. Moss, K.C., a brilliant member of the Ontario Bar, support­
ing the bill, and speaking to a clause that made it necessary to 
obtain leave to appeal to the Judicial Committee, said : 

The suitor would still possess the right, which he prized so much, of 
going to the foot of the Throne. 

Mr. Baby, K.C., of the Quebec Bar, moved an amendment to 
the bill, which cited, inter alia : 

That the Privy Council, composed as it is of men acquainted in general 
with the English and French languages, as also with the laws and institu­
tions of England and France, affords much greater security than the 
proposed Court for the safety of the civil and constitutional rights of the 
several nationalities which this country comprises. 

In speaking to this amendment, Mr. Mousseau, also of the 
Quebec Bar, said he was sure the Government were most unwilling 
to abolish the right of appeal to the Privy Council. 

The chief argument in favour of securing Imperial legislation to 
abolish this right to appeal or the right to obtain leave to appeal 
was, as now, doing duty for those who entertained the same views, 
namely, the expense and the consequent advantage given to rich 
suitors. 

Since the Supreme Court of Canada was established there has 
been a gradual weakening of the Bench. Appointments have been 
made for purely political reasons, and this tribunal has lost the 
confidence of the different Provincial Bars. The salaries have not 
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attracted leaders, even if leaders of the Bar were offered appoint­
ments (and this has not been the case) from time to time. In the 
result, the Parliament of Canada, instead of turning its attention to 
legislation for the purpose of abolishing the right to obtain leave to 
appeal to the Judicial Committee, has, for some years, continued 
to provide expenses for sending one of the leading members of the 
Supreme Court of Canada to sit with the Judicial Committee. 

In 1916, in the Senate, the subject was discussed, and, after the 
discussion, a motion in the direction of abolishing appeals to the 
Judicial Committee was withdrawn. 

There are, of course, strong views still entertained on the part 
of some, as there were in 1875, to the effect that, outside of con­
stitutional questions, there should be no appeal from the highest 
Canadian judicial tribunal. The general opinion, undoubtedly, is 
otherwise. The fact is that much unnecessary expensive litigation 
is due to the purely political appointments of some members of the 
Courts of Appeal in the different Provinces, and the consequent lack 
of confidence in the decisions of these Courts. 

The interesting and instructive work of Mr. H. Duncan Hall on 
The British Commonwealth of Nations deals with this subject. He 
is, I think, however, in error in his conclusion, based on the state­
ment that " there is dissatisfaction felt by the Dominions with the 
working of the Judicial Committee of the Privy Council," so far as 
Canada is concerned. 

There have been many reforms in procedure for the purpose of 
reducing the expense with regard to the Judicial Committee since 
1875, when the Supreme Court of Canada was constituted. The 
value to Canadians of the Supreme Court of Canada has steadily 
declined, while the value of the Committee has accordingly increased. 
I think there is no foundation for Mr. Hall's observation that " in 
the last generation or so, feeling has steadily hardened against the 
idea of appeals from the Dominions being dealt with by any external 
Court," in so far again as this applies to Canada. 

I do not overlook his reference to the late Prime Minister of 
Canada, who expressed the view that the tendency in Canada "will 
be to restrict appeals to the Privy Council rather than to increase 
them," and that one of Sir Robert Borden's colleagues pointed out 
that there was a growing opinion in Canada " that our Court should 
be the final authority.'' 

Mr. Hall gives reference after reference to prove that Canada 
may, at any time, obtain the fullest rights of self-government, and 
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in fact, leave the Empire if it be so desired. Is it not significant, 
therefore, under this head, that one will search in vain in the 
proceedings of Bar Associations, or in the Canadian Hansard, for 
evidence to support his conclusion in regard to appeals to the 
Judicial Committee ? Boards of Trade exist in every Province of 
Canada. No movement has yet begun in this direction in such 
quarters. 

Dealing with constitutional questions, Mr. Hall suggests that 
the record of the Judicial Committee has not been satisfactory. In 
a very few cases of this Court an able legal critic, Mr. Ewart, who 
publishes what were called at first The Kingdom Papers (now 
The Republic of Canada Papers), and whom Mr. Hall cites in 
support of this view, may be able to point to unsatisfactory and 
perhaps inconsistent views expressed by the Committee. Never­
theless, for reasons which have already been given, the results would 
have been infinitely worse if the constitutional cases had been left 
in the hands of a Canadian Court. Doubtless, if Mr. Ewart reviewed 
the Canadian decisions on constitutional questions, he would 
fortify this opinion. May one not go further, and say that the 
Supreme Court of the United States would fare very badly at the 
hands of this eminent critic ? 

The Canadian Confederation has, without doubt, on notable 
occasions been saved from much internal friction by the existence 
of the Judicial Committee, and its decisions on constitutional 
questions. 

Mr. Hall quotes the Australian delegates to the conference of 
1900, as saying: " No patriotism was ever inspired or sanctioned 
by any thought of the Privy Council." 

In Canada it is abundantly true that, whether one calls it 
" patriotism " or not, this portion of the Dominions has avoided 
disruption between the Provinces and the Federal Government by 
the ability to resort to this so-called " external " judicial tribunal, 
where constitutional questions, complex and involved, arising under 
the Act of British North America, have been solved by an able and 
impartial body, far removed from any suspicion of local or political 
prejudice. 

It is difficult to appreciate Mr. Hall's objection to the proposed 
" perambulation " of the Judicial Committee. If it were practic­
able, it would certainly remove one of the most serious objections 
urged against the present system, namely, the expense. Mr. Hall 
refers to such a perambulation by the Judicial Committee as " a 
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quite unnecessary interference with Dominion autonomy in judicial 
matters." 

We have already in Canada a perambulatory Court of Railway 
Commissioners, appointed by the Dominion authorities, and this 
has given general satisfaction. 

If the present conditions do not "chafe"—and I suggest there 
is not the slightest evidence that they do chafe—how would this 
perambulatory Court, which could only exist by Canada's consent, 
so far as Canada is concerned, chafe ? So far as the Bar of Canada 
is concerned, the evidence is that a preponderating majority are in 
favour of the retention of the Judicial Committee as the final Court 
of Appeal for Canada. 

Mr. Gagne, K.C., of the Bar of the Province of Quebec, in a 
most interesting paper (see Canada Law Journal, March 1920, 
page 89, where this Journal reiterates its opinion to the same effect), 
when addressing the Ontario Bar Association on the occasion of his 
paper, says, among other things : 

The Acts determining the right for Canada to go to this appellate 
tribunal are recorded in our history as early as 1763, when Canada was 
ceded by France to England. The Royal Proclamation constituting 
and recognising our Courts reserves to all persons who may think them­
selves aggrieved by the sentence of any of the Courts the liberty and right 
to appeal to the Sovereign. The Constitution of 1791, and the Act of 
Union of 1840, do not bring any change to this right, and in 1867, by the 
British North America Act, the several Provinces were given the right 
to legislate on certain matters of local interest, with power to constitute 
their own Courts of Justice, and to alter their constitution " (p. 92). 

And again : 

The Privy Council is an additional point of contact, and we need more 
of these points to create common sentiments, a common atmosphere, 
and unity of action. And, as far as we lawyers are concerned, it devolves 
upon us to help to maintain those of our institutions which contribute to 
the formation of a national spirit, and of a sense of security amid the 
uncertainties of to-day. . . . 

It is, therefore, up to us to keep in all its glamour, integrity and 
efficiency that splendid and unique Court whose jurisdiction is more 
extensive, whether measured by area, population, variety of nations, 
creeds, languages or customs, than that hitherto enjoyed by any Court 
known to civilisation. 

The finality of judgments of the Supreme Court of Canada was dis­
cussed before the Senate in I9r6, and, although a motion concerning it 
was withdrawn, it may be interesting to know the grounds set forth for 
the restriction of appeals to the Privy Council. One was that the appeal 
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to the Privy Council enabled rich persons or corporations to force poor 
litigants to compromise or to abandon their claims. This is not an argu­
ment of principle, and it may apply to any of our Courts ; it is, moreover, 
one of exception, and the additional provision, enabling poor people to 
plead before the Privy Council in forma pauperis, seems to dispose of that 
objection. 

The other is that men residing in Canada, and familiar with its customs, 
are in a better position to give justice than judges 3,000 miles away, and 
ignorant of our customs. 

This could equally apply to the judges of the Supreme Court. Is a 
judge from British Columbia very much more familiar with the conditions 
of the Nova Scotia fisherman, or a judge from Alberta very intimate 
with the Civil Code of the Province of Quebec, the language of its people 
and its customs ? 

And are we not rather looking for unfamiliarity with conditions, and 
with the parties in a case, when we desire to have an unbiased decision 
on a question of principle ? (pp. 93-4). 

The Attorney-General of Ontario, a member of a so-called 
(recently formed) " Farmers' Government," expressed not long ago 
an opinion along the lines of Mr. Ewart's views in favour of the 
abolition of the right to appeal to the Judicial Committee. It is 
significant that no sooner had he done so than the Benchers of the 
Law Society of his Province passed a resolution condemnatory of 
such views, and appointed a deputation to wait upon the Premiers 
to express the views of the legal profession of the Province on the 
subject. (Canada Law Journal, March 1920, p. 90.) 

The Attorney-General suggested at the Canadian Bar Association 
at Ottawa in September 1920 that the Privy Council had outlived its 
usefulness, but the record of the proceeding adds : "This did not 
meet with the approval of the majority of the members present at 
the meeting" (Report of proceedings published in Canada Law 
Journal, October—November, 1920, page 356). 



THE NAVAL ARTICLES OF WAR. 

[Contributed by SIR REGINALD ACLAND, K.C., Judge Advocate of 
the Fleet.] 

IT is not easy to select a starting-point from which to trace the 
development of the Naval Disciplinary Code. It would be possible 
to spend a long time on the laws of Oleron, which are generally con­
sidered to be the first attempt to define the customs of the sea, and 
from them to trace through Richard I's and Henry VIII's ordinances 
the gradual growth of the present Articles of War. It will be more 
satisfactory, however, to start at a period when there was at all 
events something of a real Navy, and that may be said to be about 
the end of the sixteenth century. By that time the officers in 
supreme command at the commencement of an expedition usually 
issued instructions to be observed by all under their orders, and in 
them, rather than in the earlier efforts of King or Parliament, are 
to be found what may be considered for the present purpose the 
true origin of the Articles of War as we know them to-day. 

Cadiz Expedition's Instructions.—Many of these instructions 
are known, and it will be sufficient to take one early example. The 
instructions and articles, issued by the Earl of Essex and Lord 
Howard of Effingham on the occasion of the Cadiz Expedition in 
1596/ consist of twenty-nine articles, and were in the form of 
instructions to captains and chief officers of the Navy. Of these 
some sixteen or eighteen are concerned with the care of the ships 
and their stores, rigging and victuals, with the movements of the 
ships relative to the Admiral and to each other, with what is to be 
done in the case of a ship of a friendly nation being met with, or any 
ship captured. 

The personal offences mentioned are : " swearing, broiling, dicing 
and such-like disorders as may breed contention and disorders in 
your ships." Picking and stealing, disobedience, landing in any 
country without orders, going from one ship " wherein he is placed 
into another " without his captain's leave, and striking either an 

1 Naval Miscellany, vol. i, p. 51-5, N.R.S., vol. xx. 

190 



THE NAVAL ARTICLES OF WAR. I9I 

officer or " inferior person." Further, there is to be no report or 
talk raised in the Fleet, whereby any officer or gentleman in the 
same may be touched in his reputation." Lastly, though it actually 
occurs in the first article, must be mentioned " that no man, soldier 
or other mariner, do dispute on matters of religion, unless it be to be 
resolved of some doubts." " If any person shall forget himself 
and his duty herein, he shall upon knowledge thereof receive open 
punishment to his shame, and after be banished from the Army." 
" If anybody should know of such discussions, and not report them, 
he, too, is to be punished and banished from the Army." 

It is worth notice that neither in these instructions, nor I believe 
in any similar instructions before 1644, are there any provisions 
similar to those now contained in the first block of sections of the 
Naval Discipline Act under the head, " Misconduct in the Presence 
of the Enemy." 

Warwick's Instructions. — The last instructions, which I have 
been able to find depending for their authority solely on the Com­
mission of the Admiral, are those issued by the Earl of Warwick 
when in command of the expedition to the Isle of Rhe in 1627. 
They are set out in extenso in an interesting manuscript, entitled : 

Might and Woulde Not. Or, the Observation of the Right Honour­
able the Earle of Warwicke his voadge made upon the coast of portingale 
in the yeir of our Lord God Anne Dom™1627, with the passadges which 
princypally happenede, and the proceedings thereof. But especially of 
the rule and goavernment in the good Shippe called the Hector under 
the Commaunde of Sir Franncis Steaurde Knight Captaine of the said 
Shipp and a true relation of the manner of his Fight with the Vize Admirall 
of Spaine the twelufe daie of Juellie 1627 Three more of the Spanish 
Armado giving her chace beinge neare at hande by William Ball marriner 
clearing himselfe of an aspertion falclie made upon him on the voadge.1 

They are forty-four in number, and are in the main directions 
as to the internal organisation of the ship, and of the movements 
of the ships, in relation to the Admiral, but contain provisions against 
blasphemy, quarrelling, disobedience, desertion, striking an officer 
or an equal, stealing, gambling, cowardice and rape " be she Chris­
tian or Heathen." Ball's copy of these ordinances is interesting in 
that in two or three cases he records in an easily decipherable cipher 
his opinion that the particular article has been broken " wilfullie 
and presumpteouslie " or "by wilful stubbornness." 

The orders issued by Captain Pennington for his ship the Red 
1 S.P. Dom,, Car. I, 80, fol. 7. 
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Lion, which was one of Warwick's fleet, have survived.1 They carry 
out Warwick's orders, mention the punishment to be inflicted for 
some, but not all the offences, and create four fresh offences : absence 
from or sleeping on watch, smoking below, entering the hold without 
leave and drunkenness. These orders contain two points of great 
interest, in that they provide for a man who strikes an officer being 
tried for his life by twelve men,2 and for a recovered deserter being 
" sent in chains to the Admiralty prison, there to be tried for his life, 
according to His Majesty's proclamation in that behalf." 

Authority of the Admiral.—A few years later the powers of the 
Crown had been greatly curtailed, and it seems to have been con­
sidered that parliamentary sanction must have been obtained before 
the Admiral could be in a position to execute martial law in the 
Fleet. On July 1, 1642,3 Lord Warwick was appointed Lord High 
Admiral " by the Lords and Commons in Parliament assembled and 
empowered to do all acts in as ample a manner as any Admiral hath 
formerly done." Seven months later, in February 1642-3, this 
appointment was confirmed 4 and extended by giving Lord Warwick 
" Martial power as the general now hath on land till an Act of 
Parliament be passed for the further settling of the Admiralty." 
Apparently under the authority of this Act, Lord Warwick in 1644 
issued " Lawes and Ordinances of the Sea established for the better 
government of the Navie." 5 These are the true originals of the 
present Articles of War. They are twenty in number, contain no 
administrative articles or articles in the nature of sailing directions ; 
but form a short but fairly complete disciplinary code. Four sub­
jects, not hitherto dealt with, are introduced, viz. entertaining 
intelligence with the enemy, concealing letters or messages sent by 
him, relieving or harbouring an enemy or known delinquent and 
presuming when any service or action is commanded to stop or put 
backward the service or action on pretence of any arrears of wages. 

Articles of 1647.—Warwick remained Lord High Admiral until 
February 23, 1648-9. Meanwhile, on the fitting out of the fleet 
for the summer of 1647, a committee of which Warwick was a 
member acting under the powers conferred on them by two Acts of 
1645,6 issued orders (a copy of which from the Pepysian MSS. is in 

1 S.P. Dom., Car. I, 56 fol, 101. 
2 There was a trial of a man for mutiny by twelve men on board the Hector in the 

same expedition. He was condemned to death. 
3 Statutes of the Interregnum, vol. i, p. 112. 
4 Ibid., p. 76. 
5 S.P. Dom., Car. I, 503, fol. 77. 

6 Statutes of the Interregnum, vol. i, pp. 644 and 783. 
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the Admiralty Library) for the guidance of "all Captains and 
officers, whatsoever, and common men respectively in this fleet." 
They are similar to Warwick's orders of 1627, were not of general 
application, and are the same curious mixture of matter which would 
at the present time appear in the Articles of War, the King's Regula­
tions and Admiralty Instructions, the Prize Manual and the Fighting 
Instructions. There are only two directly penal articles: one (the 
28th) is against embezzlement, and theft of articles and stores on a 
prize upon the pain of losing the share of the prize, or wages, and 
being further punished according to the nature of the offence. The 
Article adds the following quaint reason for this : "it being an extra­
ordinary privilege for them to have their wages paid, and a surplus 
of the shares cast in." 

The other (the third in order) is comprehensive enough to cover 
most of the offences, other than those under the head of " Mis­
conduct in the Face of the Enemy " in the present Articles of War. 

If any seaman or other person in your ship shall commit murder or 
manslaughter you are to give notice thereof to the Chief of your squadron 
that he may be sent in safety to the gaol and receive trial according to law. 
And if any shall raise faction, tumult, or conspiracy, or shall quarrel, 
fight, or draw blood, or weapon to that end, or be a common swearer, 
blasphemer, drunkard, railer, pilferer, or sleep on his watch, or make 
noise, or not betake himself to his place of rest after the watch is set, or 
shall not keep his cabin cleanly or be discontented with his proportion of 
victuals assigned, or shall spoil or waste them, or any other necessary 
provisions for the ship, or shall go on board or on shore without leave, or 
shall commit any other insolency and disorder, or be found guilty of any 
other crime or offence, you are to use due severity in the precise punish­
ment and reformation thereof without delay, according to the nature of 
the offence and known orders and customs of the seas. 

One great point to be noticed in the above Article is the fact 
that murder and manslaughter were to be tried in the Civil Court. 

Powers of Commissioners of the Fleet.—Early in 1648-9 1 the 
Act of 1645 was repealed, and the powers of the Lord High Admiral 
transferred to the Council of State. In the same year Blake, 
Popham and Dean were appointed by Parliament to be Commis­
sioners for ordering and commanding the fleet. They, or any two 
of them, were given by the Act power of martial law which they were 
to exercise according to such rules and articles " as shall be given, 
allowed or approved for that purpose, and according to the general 
customs and laws of the Sea." Power was given by them by 

1 Statutes of the Interregnum, vol. ii, p. 13. 



194 THE NAVAL ARTICLES OF WAR. 

warrant under their hands, and seals to give the like power to any 
officer of the fleet commanding in chief any squadron or part of the 
fleet divided from the rest in the absence of the Commissioners. 

The Council of State added Lord Denbigh, Colonel Popham, 
Mr. Whitelock and Mr. Lisle to the Navy Committee " for reading 
the Admiralty records, and preparing instructions ; they are to 
consider the Articles of War offered by the Commissioners that are 
to go to sea." 1 They did so at once, for two days later the Council 
of State ordered that the laws prepared for the government of the 
fleet were to be presented for the approbation of the House.2 

They were considered and approved on March 5, and will be 
found set out in full in the Commons Journals.3 

They are twenty in number, and, while altering the punishments 
in some cases, in substance reproduce Warwick's articles of 1644 
with the omission of the clauses prohibiting obedience to orders if 
they tended to disloyalty towards Parliament or disservice to the 
State, refusal to get under weigh upon pretence of the want of 
victuals or stores, and certifying a deficiency of stores without 
orders to do so, and with the addition of clauses against motions or 
speeches tending to the carrying away of any ships from the service 
of the Commonwealth, or to the prejudice of the service, and against 
" lying on shore " without leave. 

These articles appear to have remained in force till December 
1652, when new Articles of War were approved by Parliament in the 
following circumstances.4 

Appointment of Commissioners of the Fleet.—Blake had, less 
than a month before, been beaten by Van Tromp off Dungeness. 
There was a general idea abroad that some of Blake's captains had 
not done their duty, and on December 2 the Council of State had 
sent down Commissioners to the fleet with authority to " examine 
the deportment of the several captains and commanders as well as 
of the State's ships as merchantmen in the late fight with the Dutch 
and to remove ' those who had not done their duty.' " 5 As a 
consequence, several captains were removed, and some were com-

1 S.P. Dom., I, 62, pp. 16-20. 
a Ibid., pp. 21-25. 
8 C.J., vol. vi, p. 156. 
4 Up to this time no provision had been made for the constitution of Courts 

Martial. Offenders were punished either by the captain or by a Council of War, 
which consisted of the Admiral and captains. In December 1653 Blake, Monk, 
Disbrow and Penn, " Admirals and Generals of the Fleet," issued instructions 
dealing with the constitution of Courts Martial. 

* First Dutch War, vol. iii, p. 99 ; N.R.S., vol. xxx. 
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mitted to the Fleet prison for trial. There can be no doubt that 
Clauses XII, XIII, XIV, dealing with misconduct in the presence 
of the enemy, which had never appeared in any earlier articles, 
owed their origin directly to the defeat at Dungeness. They reappear, 
redrafted and rearranged, in ss. 2-5 of the existing Naval Discipline 
Act. 

It must not be forgotten that a fleet in those days did not 
consist solely of His Majesty's ships. Many merchant ships were 
what we should now call " requisitioned," and others were " private 
ships of war " sailing under letters of marque, which led to the 
excuse for the behaviour of some of them, which is suggested in Major 
Bourne's report to the Admiralty Committee,1 that " divers of them 
had the greatest part of their Estates engaged in their ships," and 
therefore shrank from risking them. 

The Articles of War, therefore, are not expressly confined to 
persons in the service of the State. The widest expressions are 
used, such as " none," " no person," or " no person or persons of 
the Fleet," which could cover everyone, whether in the pay of the 
State or not. 

I turn now to the actual preparation of the Articles. As soon as 
the Commissioners returned from the fleet the Commonwealth 
Government set to work in earnest to reorganise the Navy, and 
took in hand the necessary work for preparing Articles of War. On 
December 10 " the Committee for foreign affairs " was ordered " to 
meet on Monday to prepare laws of war for the governing of the Fleet, 
Mr. Thurloe to bring in such laws and ordinances of war as have 
been formerly made for land or sea, and Dr. Walker [the Admiralty 
Counsel] to attend." 8 

On December 12 the Council of State ordered 3 that: 

The Judges of the Admiralty and Doctor Walker be sent unto and 
desired upon consideration had of the present state of affairs and such 
papers as are now before them to prepare draft of Articles of War for the 
governing of the Fleet, and to present the same to the Committee of 
Foreign Affairs on Wednesday morning. 

The Basis of the^Articles of War.—The judges appeared to have 
been unusually prompt, for on December 18 a Committee was 
appointed to prepare the Laws and Articles of War for the fleet, 
and " to bring them into the Council on Monday next," and Par­
liament was to be " humbly moved that Tuesday next may be 

1 First Dutch War, vol. iii, p. 394 ; N.R.S., vol. xxx. 
2 S.P. Dom., I, 68, pp. 63-7. 
* S.P. I, 68, p. 73-8. 
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appointed for the taking into consideration ... of the making of 
laws and ordinances of war for the regulating of the Fleet." On 
December 21 the laws and ordinances were read to the Council 
and presented next day to Parliament. They were debated on 
three days, amended to some extent, and finally passed on Decem­
ber 25, 1652.1 The actual preparation and approval of the docu­
ment lasted, therefore, only fifteen days, and only a week from the 
date of the appointment of the committee. How well the work 
was done is evident from the fact that, with a few exceptions, every 
provision contained in them appears in substance, and in some cases 
in the actual words, in the Articles of War in force to-day, more than 
260 years later, and it will be seen that it has only been necessary 
to add to them substantially in a very few respects. They contain 
thirty-nine Articles.2 The first, as is the case to-day, provides, in the 
language of those days, for the service of Almighty God and the 
religious observance of the Lord's Day. The last corresponds almost 
exactly with s. 43 of the present Naval Discipline Act. It is unneces­
sary to go through them all, but it is worth while to point out those 
which doubtless owe their introduction to the political conditions of 
the day. 

Article VI prohibits the harbouring or concealing of any enemy 
or known delinquent or rebel on shipboard, and carrying any such 
persons beyond sea without licence. 

Article VII is worth quoting in full, though it had appeared in 
earlier articles, because of the light it throws on some of the less 
reputable practices of the day.3 

None shall presume [wilfully or wittingly] to injure or wrong at sea 
the known friends or Allies of this State, either members of this Common­
wealth or strangers not in enmity upon pain of such punishment as the 
nature and circumstances of the offence shall require, nor in visiting any 
ships or vessels, either take goods forcibly or by terror extort them upon 
pain of death [or other punishment according to the nature and circum­
stances of the offence].4 

Article XIX is as follows : 

All captains of ships, having once taken any commission for the 

1 C.J., vol. vii, pp. 234-5. 
2 First Dutch War, vol. iii, p. 293 ; N.R.S., vol. xxx. ; 884-9. 
3 It has been said that at the close of the sixteenth century " when the Spanish 

flag was driven off the seas, the men became almost frankly pirates, and would obey 
no one who would not consent to seize neutrals or allies" (Openheim's Notes to 
Monson's Naval Tracts, vol. ii, p. 248 ; N.R.S., vol. xxiii). 

4 The words in brackets were added during the debate in Parliament. 
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taking of prizes according to the Act, Ordinances or Order of Parliament, 
or served as a private man-of-war, or received any pay or impress or been 
otherwise employed from or under the Parliament . . . shall either turn 
to the enemy or declare themselves against the Parliament, or wilfully 
set upon, fight with, surprise, or take any ship or vessels standing in 
obedience to the Parliament or any of their adherents, or shall turn 
robber and use to exercise piracy either upon or against any merchants 
or other ships shall be punished with death. 

Article XXVI prohibited on pain of death the use of any words 
tending to the death of the Admirals or Generals.1 

Article XXVII ran as follows : 

Every captain shall keep the number and complement of men allowed 
his ship full and complete, and take care to have a full proportion of 
mariners and seamen, and to get and keep such as are able and healthful, 
and fit for service, and not boys or infirm persons, but so the ship may be 
well manned for fight, and not be pestered with idlers and boys upon pain 
to be punished as the quality of the offence may deserve. 

Powers of the Commissioners. —Another Act creating Com­
missioners and conferring powers on them, which is not printed in 
the collection of Statutes of the Interregnum, was passed in 1652,2 and 
in July, 1653,3 a new Commission was created by an Act which gave 
the Commissioners power to frame " Articles, Orders and Ordinances 
of War and Military Discipline to be presented to Parliament for the 
better regulating, governing and discipline of the officers, seamen, 
and army at sea." It was to be in force only till December 4, and 
on the third of that month was continued for another year.4 

Parliament must have known that it had passed the Articles of 
War in the previous December, and the power above referred to 
probably did not mean more than that Commissioners could make 
additional Articles of War if necessary. The Commissioners named 
in the continuing Act were different from those named in the Act 
of July, but included Blake, Monk and Disbrow, who afterwards 
issued regulations, which had a great influence upon the constitution 
of Naval Courts Martial. A further Act was passed in 1659,5 con­
ferring large powers on the Commissioners (who were again different 
from those mentioned in the Act of December, 1653). It did not 

1 This had appeared in the Articles of 1644 and 1649, and was no doubt inserted 
in the first instance in consequence of the then existing political conditions in the 
country. 

2 C.J., vol. vii, p. 219. 
3 Statutes of the Interregnum, vol. ii, p. 708. 
* Ibid., vol. iv, p. 12. 6 Ibid., vol. ii, p 1277. 
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include, however, the power of making Articles of War. The 
Act is, however, important, as it recognises the existence of the 
" Articles, Orders or Ordinances of War for the sea." This Act 
was to continue in force till December, 1659. Shortly after its 
expiry another Act was passed on February 2, 1659-60,1 again 
recognising the existence of the Articles of War. This Act was 
to be in force till October 10, 1660. 

Before that time, however, the Restoration had taken place, and 
the whole work which had been done for the discipline of the Navy by 
the Commonwealth Government was swept away; but not for long. 
In 1661 the Act 13 Car. II, c. 9 was passed. In it the Articles of 
War were included almost word for word, with the exception of the 
above mentioned five Articles, and one other, Art. XXX, prohibiting 
embezzlement, which was probably considered to be sufficiently 
covered by Art. XXVIII, and with such verbal alterations as were 
necessary to make them apply to the ships and officers and men in 
the service of the King, instead of the Commonwealth. One Article 
only was added, viz. one punishing unnatural offences with " death 
without mercy." 

Payments to Convoys. — Only one alteration requires any 
lengthened notice. The last sentence of Article XXXV of the 
Parliamentary Articles of War, prohibiting under penalty of being 
cashiered captains who, having been " appointed for convoy and 
guard of merchant ships," should demand, receive, or take, any fee, 
gratuity or reward, in respect of the convoy. This proved quite 
inadequate. Captains of ships would wait about, and then, though 
they had not been appointed for convoy, would exact from merchants 
and others payments for convoying their ships. The words " ap­
pointed for " were accordingly omitted, and the penalty attached 
to taking any reward for convoy whether the officer was formally 
told off for that duty or not. 

There was no general revision of the Articles of War until 1749, 
when the Act 22 Geo. II, c. 33, was passed, but before that date 
certain alterations in the law had become necessary or desirable. 
The thirty-sixth section of the Act of Charles II had expressly 
limited the jurisdiction of the Lord Admiral, and others, whose 
authority depended on his, to— 

such offences specified in the several Articles contained in this Act as shall 
hereinafter be done upon the main sea, or any ships or vessels being and 

1 Statutes of the Interregnum, p. 1407. 
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harbouring in the main stream of the great rivers only, beneath the 
bridges of the same rivers nigh to the sea within the jurisdiction of the 
Admiralty, and in none other places whatsoever, and committed only by 
such persons as shall be in actual service and pay in His Majesty's Fleet 
or ships of war. 

This excluded jurisdiction over men belonging to the fleet, who 
had committed any offence on shore, abroad or at home, and 
accordingly to remedy this defect an Act was passed in 1719 1 which 
provided that persons in the sea service, who committed offences 
against the Articles of War on shore in foreign parts, might be tried 
and punished, as if the offences had been committed on the main sea. 

Conveyance of Merchandise.—Two years later, in 1721,2 a section 
was introduced into an Act entitled " An Act for the more effectual 
suppression of Piracy " to deal with the carriage of merchandise in 
the ships of the Crown, a proceeding on the part of officers com­
manding ships, which had long given trouble to the authorities. 

As early as 1674 Pepys observes that this abuse had grown to 
such dimensions that the captains not only took in and transported 
merchants' goods, but published beforehand their purpose of so 
doing upon terms of trade and other conditions.3 An example was 
made of a captain of good reputation, and regulations were made 
against the practice, but they do not appear to have been very 
effectual. 

Accordingly s. 8 of the Act to which I have referred recited that: 

Great interruptions and inconveniences may attend His Majesty's Service 
by the captains or commanders or other officers of His Majesty's ships 
or vessels of war receiving on board such ships or vessels goods and 
merchandise and trading therewith contrary to instructions which 
strictly forbid their doing the same, 

and officers were prohibited from receiving merchandise on board, 
in order to trade or merchandise with the same, at his own or 
another person's gain, except gold, silver or jewels, goods from 
wrecked vessels, or goods which he may have been ordered to 
receive on board. Any officer offending was to be tried by Court 
Martial, and, on conviction, was to be deprived of his command, 
rendered incapable of service in the Naval Service of His Majesty, 
and lose the pay due to him. Further, the owner of the goods was 
to forfeit their value, one half of which was to go to the person who 

1 6 Geo. I, c. 19, s. 4. 
2 8 Geo. I, c. 24, s. 8. 
8 Tanner's Introduction to Catalogue of Pepysian MSS., p. 193 ; N.R.S., vol. xxvi 
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gave the first information of the offence, and the other half to the 
Greenwich Hospital. Even these drastic penalties did not entirely 
stop the practice, partly because of the difficulty of obtaining 
sufficient evidence, and partly, I suspect, because of the un­
willingness of Courts Martial to convict. 

I have in my possession the printed report of the trial at Ports­
mouth of Admiral Duckworth in 1805 1 for bringing home mahogany 
and all sorts of goods in the Acasta frigate. The charge was pre­
ferred by a Captain Wood, who alleged he had been badly treated 
by Sir John Duckworth. The evidence, in my opinion, was clear 
against the Admiral, an opinion which is supported by that of five 
of the most eminent lawyers of the day, of whom two were after­
wards judges, one was Solicitor-General, and one afterwards became 
Prime Minister. But the Admiral was unanimously and honourably 
acquitted, the charges said to have been " gross, scandalous, mali­
cious, shameful and highly subversive of the discipline and good 
government of His Majesty's Service." The President handed back 
his sword to the Admiral with a laudatory speech, after which " Sir 
J. T. Duckworth and a large party of friends dined with the Com­
missioner, Sir C. Saxton," 2 and doubtless rejoiced over the defeat 
of Captain Wood. 

The Act of 1749. — There were no further alterations in or 
additions to the Articles of War till 1749, when the statute of 
Charles II, and all subsequent statutes which dealt with the 
discipline of the Navy were repealed, and the Act passed which 
governed the Navy till i860.3 The changes made in the Articles 
of War were slight, were chiefly verbal, or dealt with punishments. 
The first alteration of substance was the addition to Article 
XVI of a clause imposing the penalty of cashiering on officers 
who receive or entertain in their own ships deserters from other 
ships. The next was the addition of a new Article aimed at the 
offence of making or signing false musters, upon proof of which 
offence the officer was to be cashiered. A fresh clause was intro­
duced which made scandalous, infamous, cruel, oppressive or 
fraudulent behaviour unbecoming the character of an officer an 
offence. The next article for the first time made mutiny, desertion 
or disobedience to any lawful command in any part of His Majesty's 
Dominions on shore offences, and thus enabled a Court Martial to 

1 Minutes of the Court Martial on Sir J. T. Duckworth, K.B., Portsmouth Mottley 
Telegraph Office. No date. 

2 Naval Chronicle, vol. xiv, p. 84. 
8 22 Geo. II, c. 33. 
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deal with such offences committed in this country. This is, of 
course, the origin of the distinction which appears in s. 46 of the 
present Naval Discipline Act. 

The provisions of the Acts of 1719 and 1721, to which I have 
called attention, were introduced into the Articles of War, but, 
excepting in the respects to which I have already called attention, 
the Articles of War of Charles II were in substance reproduced. 

From the year 1749 to i860 no alteration was made in the 
Articles of War, nor was any new offence created, unless it be that by 
s. 12 of an Act passed in 1853,1 which created a civil offence of 
bringing spirituous liquors on board His Majesty's ships, can be 
said to have introduced the offence of " smuggling " as it is now 
known, which is charged under s. 43 of the Naval Discipline Act. 

During this long period, however, several Acts of Parliament were 
passed, which affected the powers of Courts Martial, especially in the 
domain of punishments, with which, however, this article does not deal. 

The Revision 0! 1860.—In i860 the Articles of War were entirely 
redrafted and rearranged in a much more convenient form than 
before. A very large number of alterations in the language were 
made without in any case substantially altering the sense. It is 
quite unnecessary to refer to the Articles in detail, but attention may 
be called to the additions which were made. They were very few 
in number ; a clause was introduced creating an offence of absence 
without leave. Courts Martial had before this found persons guilty 
of being absent without leave when charged with desertion, but it 
was an irregular proceeding for the purpose of reducing the sentence. 
This addition made such finding legal. A new clause was introduced, 
making it an offence to malinger or to do any wilful act or to disobey 
any order in hospital or elsewhere with intent to produce or aggravate 
disease or infirmity or to delay the man's cure. The only other 
addition of importance was the Article which made masters of ships 
under convoy liable to obey the commands of the captain of the 
convoying ship. No punishment was prescribed, but the com­
manding officer of the convoying ship was authoiised to compel 
obedience by force of arms if necessary. 

It is a wonderful tribute to the excellence of the work done in the 
seventeenth century that so few changes in the substance of the Naval 
Code should have become necessary in a period of nearly three hundred 
years. Of course there was a great modification in the penalties 
during this time, but this belongs to another branch of the subject. 

1 16 & 17 Vict. c. 69. 



PRICE-FIXING IN AUSTRALIA DURING THE WAR 

[Contributed by T. R. BAVIN, ESQ., B.A., LL.B., AND H. V. EVATT, ESQ., 
B.A., LL.B.] 

UNDER the Commonwealth of Australia Constitution Act, 63 & 64 Vict. c. 
12, authority is given to the Australian Parliament to legislate on thirty-
nine prescribed topics. The powers of the State legislatures to make 
laws for the peace, order, and good government of the respective States 
"in all cases whatsoever " are accordingly restricted ; but restricted 
only so far as power is given to the central Parliament. Thus, by s. 51 
(1) of the Constitution, the Federal Parliament is given power to legislate 
for the Commonwealth with respect to " trade and commerce with other 
countries, and among the States " ; so that the right of the State Parlia­
ments to deal with trade and commerce within their own borders is not 
taken away by the Constitution, and therefore remains subject to the 
limitation mentioned below. It follows that the Federal Parliament is 
unable to control Australian commerce, except so far as that commerce 
is foreign or inter-State. Intra-State trade it cannot touch. Labour 
Governments elected to Federal power on sweeping platforms designed to 
extinguish trade combines, trusts, and monopolies feel themselves hedged 
in by this constitutional position, and attempts were made in 1911 and 
1913 to extend the Commonwealth power to cover intra-State trade. 
Both attempts were made by referendum under s. 128 of the Constitution, 
and both attempts failed. On the declaration of war in August 1914, 
the Federal Labour Party was in opposition, but it was returned again 
to office on the double dissolution occurring in the following month. 

The limitation on the power of the State to control its own trade 
and commerce, referred to above, was not appreciated to the full at the 
outbreak of war. The Commonwealth Parliament is given exclusive 
authority under the Constitution to legislate with respect to the naval 
and military defence, both of the Commonwealth and of the several 
States. And this authority has since been held to be a paramount one, 
giving the Federal Parliament power, in effect, to adopt whatever measures 
could be reasonably deemed necessary for defence purposes (The Bread 
Case, Farey v. Burvett, 21 C.L.R. 433) and denying to the King in right 
of the several States his common law prerogative powers of defending the 
realm, such powers having passed to the King in right of the Common­
wealth (Joseph v. Colonial Treasurer (N.S.W.) 25 C.L.R. 32). 

The Immediate Effect of War.—The Federal Government in power 
202 
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at the outbreak of war probably considered that it lacked the power 
necessary to cope with the evil of high prices, and the Premiers of the 
various States were invited by the Prime Minister to deal with the 
control of food-stuffs and prices. This menace was already apparent 
early in September 1914, as is shown by the report of the N.S.W. 
Necessary Commodities Control Commission dated September 15, 1914. 
Almost immediately after the declaration of war the prices of imported 
commodities were increased by the wholesale grocers from to 20 per 
cent, and in one instance (cream of tartar) by 100 per cent. 

This sudden increase seems [says the report] not to have been the result 
of a calm consideration of the effect upon prices necessarily caused by the 
war ; nor of the duty which the state of public affairs imposed upon the 
importers of taking into account the effect of improvident increases of prices 
upon the mind and well-being of the community. The importers seem to 
have been almost overwhelmed by the fact that their stocks, which they had 
been accustomed to replenish, and in most cases turn over, some nine or ten 
times a year, had been suddenly stopped, without, for the moment, any 
prospect of renewal. They were also troubled by the fact that they had 
consignments in German vessels, indefinitely shut up in various neutral 
ports, and that it might be impossible to replenish certain lines. 

From the outbreak of the war, until July 1916, the control and regula­
tion of the prices of commodities were left by the Commonwealth Parlia­
ment to the various State authorities. It should be emphasised that no 
accepted political theory or dogma stood in the way of such State regula­
tion. The Victorian Prices of Goods Board was an authority by no 
means conspicuous in actual fixation of prices under the Acts of 1914 and 
1915, but even it reported that— 

legislators of all shades and opinions were impressed with the necessity of 
taking steps to prevent the exploitation of the community by means of the 
" cornering " of foodstuffs and undue inflation of prices, as a result of the 
war. This feeling was not confined to Victoria, but was general throughout 
the Commonwealth. 

Australian public opinion is, as pointed out by one of the present 
writers in dealing with New South Wales Fair Rents Legislation (JOURN. 
COMP. LEG., 3rd Ser., vol. ii., p. 10) seldom disturbed by the fear that 
practical legislative proposals may offend against " fundamental 
economic laws " if it is seen that the scheme so criticised is apparently 
fair in its projected operation. 

Consequently the Parliaments of all the Australian States, with the 
exception of Tasmania, passed price-fixing legislation, and within two 
months from the outbreak of war, tribunals were appointed to administer 
the various Acts. The New South Wales legislation and consequent 
control will be referred to later, but the schemes adopted in the other 
States will be shortly outlined in the first instance. 
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Victoria.—In Victoria, the Prices of Goods Act was passed on 
September 9, 1914, notwithstanding the strenuous opposition of the 
conservative Legislative Council. Provision was made for the appoint­
ment of a Board, which should report to the Governor in Council as to 
what should be the maximum prices of all food-stuffs. In 1915, an 
Amending Act was passed, limiting the Board's functions to that of 
reporting with respect to goods, the selling price of which had been 
affected by the war. By the Food-stuffs and Commodities Act passed 
simultaneously, the Board was given power to take a census of stocks. 
The Governor in Council, after recommendation by the Board, could 
declare any price to be the highest selling price, and persons selling at 
any higher figure were liable to a maximum fine of £500. Prosecutions, 
however, could be instituted only with the consent of the Attorney-
General. The Board was composed of five members, the Chairman being 
a Minister, and the four others representing the wholesale merchants, the 
retailers, the producers and the consumers. The operation of the Act 
was for a period of four months only, and it was only re-enacted for a 
total period of twelve months. 

It should be noted that the Victorian Government of the day was 
Liberal-Conservative, and was concerned rather for producers' than 
consumers' interests. The Labour Party has never attained in Victoria 
State politics the power which it has often enjoyed in the other States, 
and in the Commonwealth, and it was quite unable to force the adoption 
of its extensive scheme of price-fixing. Further : 

(1) The Victorian Board regarded its functions as limited in a very 
definite way. In its final report dated September 30, 1915, it says : 

Under the Victorian Act it is clear that no general fixation of prices was 
ever intended or contemplated. What was aimed at was the prevention of 
the undue inflation of prices, and undue restriction of supplies in time of war. 
Apart from this, trade and business generally were to be allowed to flow in 
the ordinary channels in the usual way. If advances in prices were legiti­
mate, the Board was powerless to intervene. In fact, the Price of Goods 
Board could only act when it found, after proper investigation, that prices 
were being unduly advanced or supplies unduly restricted. 

(2) The Act made no provision for adequate staffing, owing to its 
extremely short operation. In contrast with this Act the New South 
Wales legislation was for the duration of the war. 

(3) No action was taken to deal with the prices of general groceries, 
arrangement being made with the wholesale merchants, that each increase 
made by them should be notified to the Board. 

(4) A corner in wheat was prevented by the Board's recommending, 
and the Government adopting, a fixed maximum of 4s. 9d. per bushel 
for wheat in September 1914. Two months later the price was increased 
to 5s. 6d. per bushel. But on December 1,1914, the Board recommended— 
that the price fixed should be taken off altogether, and trade in wheat allowed 
to run in the ordinary way, as the large holdings have been disposed of at 
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fixed prices, and practically the whole of the wheat of the State is held by 
farmers for seed purposes, or by genuine millers, merchants, etc. 

This was done, but the fear of subsequent fixation prevented importing, 
and the Government was forced to provide wheat for the State. This 
was done at considerable loss, each bushel costing 8s. landed at Melbourne. 

(5) The price of flour was fixed on the basis of the price of wheat, and 
increased with the latter. When the fixed price of wheat was removed in 
December 1914, flour was at £11 17s. 6d. per ton, and the selling price rose 
to £17 per ton—the price arranged by the Government with the millers 
who took the wheat imported by the State. 

(6) Owing to stocks of flour being held by the bakers, the Board was 
faced with great difficulty in fixing the price of bread. To fix the latter 
on the low price of flour at which the stocks were bought was equivalent 
to closing down numbers of bakery establishments, which had not held 
supplies. The Board adopted the other alternative, and fixed the price 
of bread on the basis of flour at £17 per ton, the price at which flour milled 
from Government wheat was supplied to the millers. 

(7) The 1915 Act limited the power of the Board to deal with commo­
dities the prices of which were influenced by the war. The drought 
of 1914-15, however, enormously reduced the supply of butter, and the 
large increase in price was due to that, and only in a secondary sense to 
the war. The Board therefore got into touch with producing and the 
trading interests in butter, and the price was fixed from time to time at 
the joint suggestion of those two interests. 

Queensland.—The Queensland Parliament passed the Control of 
Trade Act in 1914, and substantially enacted the provisions of the 
Necessary Commodities Control Act, 1914, of New South Wales. Prices 
were fixed extensively, and included bacon, biscuits, kerosene, tobacco, 
many lines of general groceries, many classes of meat, dairy produce, 
flour, bran, pollard, drugs, candles, patent medicines, infants' food and 
chemicals. The rates, which were constantly amended, referred to whole­
sale selling only ; but it was provided that the retail prices should bear 
the same relation to the wholesale rates as before the war. In Queens­
land, for the greater part of the war, the Government was Labour, and 
the Liberal Government in power at the outbreak of war had less special 
regard for producers' interests than in Victoria. 

South Australia.—In South Australia the Act administered was the 
Prices Regulations Act, 1914. The Act provided for the appointment of 
a Commission of three, one being a Supreme Court Judge. Wide powers 
were given, including that of declaring any commodity a necessary of 
life, and heavy penalties were provided for selling at a higher rate, or for 
refusing to sell at the fixed rate : in the latter event, provision was also 
made for forfeiture of the goods to the Crown. But, though these powers 
were given, they were not exercised, the activities of the Commission 
being confined to periodical returns of prices and special inquiries in 
camera. In their report of July 12, 1915, the Commission point out that 
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they have kept in close touch with the mercantile and trading community, 
and that they— 

have always realised the heavy responsibility which rests upon them in the 
fixing of prices, a responsibility not shared by the Government of the day, or 
any other body or person. They are charged with duties, judicial in char­
acter, to prevent exploitation of the public, but not with a duty to interfere 
with prices which, in their opinion, cannot be declared to be unreasonable. 

In point of fact, the only price actually fixed by the Commission was 
that of sugar at the request of the Commonwealth Government—a formal 
matter pursuant to agreement. 

This inactivity did not satisfy the war-time demand for more specta­
cular action, and the Vaughan Labour Government, on being returned to 
power in 1916, altered the personnel of the Commission. More frequent 
inquiries were held, and greater publicity given to the work of the Com­
mission. The policy was changed from that of acquiescence or threaten­
ing without fixation to that of publicity with occasional fixation ; and 
prices were fixed for milk, bread, biscuit, flour, tea, sugar, self-raising 
flour, and oatmeal. The effect of the 1914-15 drought had been over­
come by the time the new Commission began active work, and care 
was taken to see that decreases in prices were sufficient as the supplies 
returned to normal. 

Western Australia.—In Western Australia the Act passed was the 
• Control of Trade in War Time Act, 1914. Power was given to the 

Executive to appoint a Royal Commission to inquire into the prices of 
food-stuffs, and to recommend the adoption of maximum prices to the 
Executive. The Commission appointed did not make as extensive 
investigations as were made by the authorities in the other States, and 
little actual fixation was done. The prices of flour, bran, milk, chaff, and 
sugar were fixed. Drastic provisions were made for breach of the Act, 
but these were amended, and the operation of the Act was also limited 
owing to the duration of the war, so as to terminate on September 30,1915 ; 
and, although a Labour Government held office, the Act was not re-
enacted after that date. 

New South Wales.—In Tasmania no state action was taken, the 
Government being conservative in character at the outbreak of war, and 
remaining so thereafter. It was in New South Wales that the greatest 
activity was shown. In August 1914 a Labour Government was in 
office, supported by a commanding majority. The Act was entitled the 
Necessary Commodities Control Act, 1914, and was introduced by the 
Attorney-General, who modestly described the Act as— 

legislation in order to prevent a certain small section of the trading com­
munity from taking advantage of the present situation and effecting " corners " 
in various articles, or in putting up the prices of those articles beyond what 
they really ought to be. 
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The Act was a short one of eighteen sections. Provision was made 
for the appointment of a Commission of three, one of whom had to 
be a Judge of the Industrial Arbitration Court, the other two being 
appointed by the Governor. The duty of the Commission was " to 
inquire into, and report as to the prices of necessary commodities." In 
such inquiry and report, the Commission was to deal with " what should 
be the highest selling prices, having reasonable regard to market condi­
tions." The Governor (i.e. of course the Government acting on his 
Minister's advice) was empowered to declare maximum prices at a figure 
not lower than that recommended by the Commission, to vary such 
prices, to declare that they should apply to certain localities only, and 
with respect to certain qualities or descriptions or quantities only. Penal­
ties were provided for attempting to sell at an excess price, or refusing 
to sell at the fixed price. Commodities withheld from sale could be 
seized and forfeited, and, incidental to this, was a power of search. The 
Commission was given the powers of the Supreme Court with respect to 
witnessing books, and punishment for contempt. Provision was also 
made for obtaining the returns of necessary commodities, and for the 
appointment of officers. A " Necessary Commodity " was defined in the 
Act, so as to include fuel, gas, any article of food or drink or any article 
which enters into the composition or preparation of any article of food 
or drink for man, or for any domesticated animal: and, as if this were not 
wide enough, the Commission could recommend to Parliament the selec­
tion of further articles as " necessary commodities " and Parliament 
could add them to the list by resolution of both Houses. 

The Commission in New South Wales was provided with an adequate 
staff of officers and inspectors, and the Chairman gave practically all his 
time to the work. It was " more far-reaching in its investigations, and 
drastic in its recommendations, than any other similar body in any 
other State " (Wilkinson, p. 34). 

In addition to the main necessaries of life, the supplies and prices of 
such articles as kerosene, plum puddings, biscuits, coal, gas, rum, brandy, 
whisky, and cigarettes were investigated. The selling prices of pigs, 
bacon, and pork were fixed in order to prevent their export to the other 
States at enhanced prices, the Commission threatening to seize and dis­
tribute if attempts were made to export in that way. An attempt was 
made in September 1914 to fix the price of wheat, but it was found 
impossible to force sales at the fixed price, and the Government thereupon 
acquired the whole of the New South Wales supplies, which were dis­
tributed by the Government to millers and the public, at one price in 
controlled quantities. 

In the case of bread and flour, the scheme adopted was to take the 
prices in force in the various New South Wales towns on August 1, 1914, 
and to grant increases from time to time. This recognised differences of 
production and distribution in the various parts of the State, and worked 
effectively. In the case of bread, the President of the Commission, in 
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dealing with an application by one of the largest bakers of Sydney, 
said: 

Taking Mr. Gartrell's figures as they stand, he shows a loss of 9?. 2 d. per 
ton with these very large items represented by depreciation and material, 
not to speak of any other. Now, what is your application ? The application 
is for \d. per loaf increase. Of course, in the evidence there were great 
differences in the number of loaves said to be produced by a ton of flour, but 
I think Mr. Gartrell's own figures as to the quantity produced were 1,298 ; 
take it at 1,300 in round figures per ton. If you work out the difference that 
would be represented by the increase of \d. per loaf on an output of 5 o tons 
per week, it would amount to an increased revenue of ^150 per week. So 
that this is an application which, if granted, would return to Mr. Gartrell, 
allowing all his figures for rent and depreciation, /150 per week, which is to 
cover his actual loss ; his loss is under ^30 per week : that is, /120 more than 
his loss. Do you think that we ought to put such a price up to the general 
public as will compel them to give him such a further profit above what he 
receives at ordinary times, which I presume to be fair ? It allows the whole 
of the capital value of his business to be taken into account, his own stated 
rate of depreciation, and he actually asks us to put up the price, so that not 
only will his loss of £30 per week be covered, but that he will get a return of 
£15°-

The price of butter was fixed at a much lower rate than in the other 
States, and the Government was forced to import butter from America. 
Milk, fodders, and many other articles were dealt with. 

Federal Control.—At the time the Federal Government set up its 
price-fixing machinery, the only States actively administering their 
legislation were New South Wales, Queensland, and, to a lesser extent, 
South Australia. Meanwhile, the Fisher Labour Administration had 
considered the time opportune for the grant by the people to the Federal 
Parliament of further powers under the Constitution. Late in 1915, 
proposed laws for the alteration of the Constitution, including a law to 
enlarge the Commonwealth powers as to " trade and commerce," were 
passed by each Federal House, and writs were issued for the submission 
of these to the people. It was felt, however, that it would be inadvisable, 
in face of the war position, to force on a bitter political contest, and the 
Premiers of the States met the Prime Minister of the Commonwealth— 
Mr. Hughes (who had just succeeded Mr. Fisher) in conference in No­
vember 1915. The result was an agreement by the Premiers to bring 
forward legislation in their respective Parliaments to refer and grant to 
the Parliament of the Commonwealth the additional powers sought, such 
powers to be exercised only during the period of the war. The only State 
Parliament which passed the proposed Act was that of New South Wales, 
which enacted the Commonwealth Powers (War) Act No. 65 of 1915. The 
constitutionality of the bargain and of this consequential measure never 
had to be considered by the^High Court, but prominent Australian jurists 
declared that the arrangement was futile, and the Act mentioned a nullity. 

Notwithstanding that New South Wales was the only State which 
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passed the legislation, the Hughes Government did not go on with the 
referenda, but determined to rely on the war power. The War Pre­
cautions Act was passed in 1914, and amended from time to time ; it was 
based on the English Defence of the Realm Act, and was designed to give 
the Commonwealth Government full power in cases of emergency arising 
out of the war. The Act and regulations were given the widest and 
fullest recognition by the High Court of Australia in a series of cases, the 
first of which was the Bread Case mentioned above. 

Various demands to deal with the question of the cost of living being 
made on the Federal Government, by its supporters in and out of Parlia­
ment, regulations were accordingly passed under the War Precautions 
Act early in 1916. A " Commonwealth Prices Adjustment Board " of 
five members was appointed to make inquiries, and to recommend to the 
Governor-General. The latter was empowered to fix maximum prices, 
and proclaim the areas in which those prices would operate. At first 
only flour and bread were dealt with, but the Board's authority was 
extended in July 1916 to cover food-stuffs, necessary commodities, 
shipping freights, and services. A Price-fixing Commission was appointed 
to each State to make local recommendations and inquiries. These 
Commissions were co-ordinated by a central department at Melbourne, 
which replaced the Board. 

It should be pointed out in connection with the Federal scheme : 
(1) In 1915, before the various State Boards were replaced in any 

way, the Commonwealth Government had fixed the retail price of sugar, 
incidentally to its taking over the sugar industry with the Colonial Sugar 
Refining Company, acting as agent and refiner for the Government. 

(2) In July 1916 a Federal proclamation under the War Precautions 
Act was issued, preserving all the existing determinations of the State 
Boards, so far as they were not inconsistent with a Federal determination. 

(3) Again the prices of bread, wheat, and produce were fixed, numerous 
other articles were dealt with by the Federal authority, and the list 
finally included articles as arrowroot, baking powder, barley, biscuits, 
bran, bread, cocoa, coffee, cornflour, curry-powder, tinned fish, jams, 
mustard, olive-oil, pepper, rice, sago, salt, butter, milk, cream-of-tartar, 
canned fruit, dried currants and raisins, meat, ammonia, benzine, boot-
polish, boracic acid, disinfectants, epsom salts, matches, and soaps. 

(4) At first the price of bread was fixed only in the capital cities of the 
various States, but the greater part of the Commonwealth was sub­
sequently included. The bakers contended that the price fixed was too 
low, but the Federal Government claimed that the policy was a complete 
success, and had saved the consumers of bread £432,566 between March 
and August of 1916. 

(5) On one occasion in July 1916 the grocers of Victoria decided that, 
as the prices of flour, sugar, and butter were fixed, they would " pass on " 
to the public certain increases of wages to grocers' assistants by increasing 
the prices of groceries, not so far regulated. A special order under the 
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War Precautions Act was thereupon made, and prices fixed generally, as 
on July i, 1916. 

(6) In the case of butter, maximum prices were fixed on October 26, 
1916 ; on export, of course, a much higher price was available to the 
factories, and an arrangement was therefore made by which the latter 
should all allocate the same proportion of their output for export. 

(7) Towards the end of 1916 the great increase in the cost of living 
forced on the Government a policy of active fixation. In 1917 greater 
efforts were made to overcome the shortage caused by the enemy sub­
marine campaign ; imports and exports were rigorously controlled by the 
Customs Department. Special subjects such as meat, clothing, boots 
and rents were taken up, and a large amount of evidence taken in connec­
tion with them by the Inter-State Commission. With the exception of 
meat, the recommendations of the Inter-State Commission were not 
acted upon by the Government, as hostilities had ceased before the policy 
of the Government was definitely announced. 

(8) After November 1918 fixed prices were gradually cancelled, and 
restrictions lifted. The low price of sugar was due, as already indicated, 
by taking over control of the whole industry ; but in the case of bread, 
undoubtedly, prices were lower, owing to the action of the Price-fixing 
authority, than they would otherwise have been. 

Price-fixing in Australia during the war was certainly in the nature 
of a temporary expedient, and there was no precedent for policy or 
procedure, when the subject was approached in August 1914. The 
solutions attempted by the Federal and State authorities were not based 
on principle or doctrine, but on the exigency and policy of the moment. 
Control was powerfully maintained in Sydney and Brisbane by the 
State Tribunals up to 1916; in Melbourne, Adelaide and Western Australia 
little was done, and in Tasmania nothing at all. 

In October 1916, before Federal control had assumed very large 
proportions, a bulletin was issued by the Commonwealth Bureau of 
Statistics, giving the purchasing power of money in the six States : the 
figures relate to forty-six items of food, including groceries, meat and 
dairy produce, and give the amounts required in 1915, and in the first 
quarter of 1916, to purchase what would have cost £1 in the year 1911. 
They are as follows: 

Brisbane, Queensland 
Adelaide, S. Australia 

Sydney, N.S.W. 
Melbourne, Victoria 

1915 
£ s. d. 
1 7 11 
1 8 3 
1 7 6  
1 9 9  
1 9 8  
1 8 11 

1916 
£ s. d. 
1 11 4 
1 10 2 
1 11 o 

Perth, W. Australia 
Hobart, Tasmania 

1 11 o 
1 10 1 
1 11 10 

In Sydney and Brisbane, therefore, where every attempt was made 
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to control prices, the increases on retail prices were actually greater 
than in Melbourne, Perth and Hobart. 

Moreover, during the twelve months prior to the first quarter of 1915, 
owing mainly to the full supply of wheat, meat and dairy produce in New 
South Wales and Queensland, prices in Melbourne, Perth and Hobart 
increased to a greater extent than in Sydney and Brisbane. But when 
the supplies available to the two last mentioned cities became exhausted, 
figures indicate that the increase in average prices there was higher than 
in the other States where prices were not fixed. As Wilkinson points 
out (p. 66), the statistics show that— 

as long as stocks of a commodity last, it is possible to keep its selling price 
low by fixing it; but this low price induces a higher consumption and a 
smaller production, and this in turn has a tendency to cause a greater ultimate 
increase in price. 

The statistics, moreover, are far more properly comparable in Australia 
than in many other countries, because of the similar habits and standard 
of living throughout the nation, and of the absence of inter-State com­
petition at the time, owing to the great distances between the capitals, 
and the consequent cost of transport, and also to the restrictions imposed 
by the State authorities. It was on the strength of such comparisons 
that the Victorian Minister for Agriculture arrived at the conclusion: 

I can only say that the experience of all Governments who have tried price-
fixing has been disastrous. The very recent experience of the Australian 
States has not resulted in the benefits that the sponsors of price-fixing hoped 
would be obtained, and certainly injury in many directions has followed. 
After a short experience the (Victorian) Ministry arrived at the conclusion 
that price-fixing was unnecessary. 

It is impossible to agree with such a conclusion stated in these 
unqualified terms. It must be remembered that one of the objects of 
price-control in time of war was to promote economic stability at home 
as a basis of military efficiency abroad ; no doubt this reference to the 
all-important object of defence was not accepted as a principle by all 
the States. In two of the States—New South Wales and Queensland— 
the removal of Federal restrictions on prices has been followed by the 
reintroduction of price control ; the Act in Queensland is termed the 
Prevention of Profiteering Act, 1920, and the New South Wales Necessary 
Commodities Control Act of December 1919 is shortly to be replaced by 
a measure similar in purpose and name to the Queensland measure. 

But in the activities of the other States, and of the Federal authority, 
especially, of course, in the latter case, control was designedly incidental 
to the defence of the country. There are three ways in which it may be 
said that price-fixing in Australia contributed to this object. 

In the first place, local products available, and usually intended for 
export, were regulated so that the Australian consumers should not be 
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asked to purchase on the basis of world parity. The case of butter and 
bread is in point, although it is not quite clear that there was not a con­
siderable injury to the producing interest to be set off against the im­
mediate advantage to the consumer. 

In the second place, the absence of supplies from foreign countries, 
and the smallness of supply available in Australia, made it essential to 
control articles like fertilisers and galvanised iron. It was possible, in 
this case, to fix prices, so that the local industries could be encouraged, 
and the public still protected, and the result was the prevention of inflated 
values. 

In the third place, actual trading profits had to be examined, and a 
fair return given on the basis of capital invested, personal exertion and 
business risk. The best example of this was in the case of groceries, where 
the tradesmen would supply details of their business to the tribunals 
sitting either in camera, or at any rate not disclosing business secrets. 

Exceptional cases were, of course, the Federal control of the sugar 
monopoly, and the organisation of the wheat and wool pools. These 
were not really instances of price-fixing, as the whole supplies were in 
effect bought up and resold by the Government. 

On the whole, the consuming public had their interest safeguarded, 
and, what was perhaps even more important, they thought that they were 
being protected against undue profit-making. Further, the small trader 
was made secure against the danger of markets being cornered, whilst 
the larger houses were protected by the steadying of wholesale markets, 
and the prevention of the buying up of stocks by speculators. The 
statistics referred to rather discount the retarding effect which the public 
understood was being brought to bear on prices by the controlling 
authorities. But the feeling of security was vitally important to Australia, 
and it took some years from the commencement of the war for the word 
" profiteering " to acquire general acceptation and the privilege of being 
printed in newspapers and statute-books without inverted commas. 



NOTES ON THE LAW OF MINES IN SOUTH 
AFRICA. 

(WITH SPECIAL REFERENCE TO THE TRANSVAAL.) 

[Contributed by GILBERT STONE, ESQ.] 

THE law of mines in South Africa is in the main the creation of numerous 
statutes which create a system which has proved admirable in practice 
and which is distinct from that of any other country. Many of the 
principles of the law are, however, not dependent for their existence 
upon the various Gold and Diamond Laws, but are to be discovered 
only by an examination of the Common Law of South Africa, especially 
that branch of it concerned with real property. 

The real property law of South Africa, based as it is upon the Roman 
Dutch system, differs to to ccelo from that of England, and as regards 
certain parts has departed somewhat from the principles worked out 
by the Courts of Holland, for, as De Villiers C.J. remarked in Henderson 
and another v. Hanekom1: 

However anxious the Court may be to maintain the Roman Dutch Law 
in all its integrity, there must, in the ordinary course, be a progressive 
development of the law keeping pace with modern requirements. In no 
department of law has this development been more marked than in the 
practice relating to leases, especially of mineral rights. 

Not only does the law differ in some respects from the law of Holland, 
but before the Union there was a tendency for different decisions to be 
arrived at on the same point in different States. A notable example may 
be found in the conflict which occurred on the question of causa, or 
consideration, and the length of time necessary to cause a lease to be 
regarded as a lease in longum tempus.2 

1 [1903] 20 S.C. Cape 513, at p. 519. 
2 The first of these points may perhaps be regarded as settled by the Privy 

Council in Jayawickreme v. Amarasuriya [1918] A.C. 869 ; 119 L.T. 499. It should 
be observed, however, that that case was an appeal from Ceylon, and the South 
African authorities were not considered. See for the South African views, Mtembu 
v. Webster [1904] 21 S.C. (Cape) 326 ; Boshoff v. Lotter, Broome's Dig. 74 ; Waller v. 
Wolder, 9 S.C. (Natal) 55 ; Cawood v. Lane, 5 Searle 264 ; Midgley v. Tarrant [1885] 
5 E.D.C. 57 ; Gous v. Van der Hoff [1903], 20 S.C. (Cape) 237 ; Alexander v. Perry 
[1874] Buch. 59 ; Malan &• Van der Merwe v. Secretan, Boon &> Co , Foord 94 ; 
Shaw Bros. v. Kruger & Elseworth's Executrix [1899] 13 E.D.C. 188 ; Hansen &> 
Schrader v. Quirk [1885] 5 E.D.C. 35. Contrast Rood v. Wallach, 21 S.A.L.J. 137 ; 
Louisa v. Van den Berg, 1 Menz. 471 ; Jacobsonv. Norton, 2 Menz. 218. The second 
of these points was the subject of consideration in Canavan and Rivas v. New Trans­
vaal Gold Farms, Ltd. [i9°4] T.S. 136. 

15 2I3 
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It is of course impossible to consider in this article even in outline 
the various forms of holding of lands in South Africa. The kinds are 
numerous. There is found a form of freeholding ; a quit-rent tenure, 
the erfpacht; a holding involving commonage rights ; a limited holding 
for life, the lyfpacht, or usufruct ; and a leasehold system. But it is 
possible and may be of interest to indicate the nature of the prospecting 
and mining contracts and grants or transfers which are so common in 
South Africa. 

The Theory of Dominium.—In principle, and subject to important 
modifications due to the various Gold and Diamond Laws, the owner or 
dominus of the surface of land " is the owner of the whole of the land 
and of all the minerals in it; he is the owner of what is above and what 
is below." 1 But though this be so the Roman Dutch lawyers have 
never developed the theory of dominium so as to permit of the severance 
of the holdings horizontally. It is consequently not possible under the 
South African system for A to have ownership of the surface and for B 
to have ownership of the subjacent minerals in situ.2 It follows that 
layers of the earth's surface cannot, as in England, be separately owned, 
and that strictly speaking there can be no cession or lease of the minerals. 
The so-called lease of mineral rights is really a grant of a quasi-servitude,3 

for, as was pointed out by Innes C. J. in the Coronation Collieries case, 
" every grant or reservation of mineral rights is in truth the constitution, 
by the dominus of the property affected, of a quasi-servitude in favour 
of the grantee." 

The Law of Support.—But although there is here a capital distinction 
between the law of mines in South Africa and in England the law of 
support in the two countries is substantially the same subject to such 
special considerations as are present in the case of diamond mining 
under the claim as distinct from the mine system. Thus the right to 
vertical and lateral support is recognised as a natural right of property,4 

and, apart from statute or custom to the contrary, an owner who leases 
land for mining purposes is entitled to lateral support for his unleased 
portion unless it is clear from the lease that this prima facie right has 
been relinquished.5 Where, however, the surface is not in its natural 
state, as where its weight has been increased by a building or other 
erection, or its self-sustaining power has been weakened by an excavation, 
it is doubtful whether a right to support does or does not exist as a 

1 Per Mason J., Rocher v. Registrar of Deeds [1911] T.P. 311, at p. 315. 
2 Per Wessels J., Neebe v. Registrar of Mining Rights [1902] T.S. 65, at p. 85 ; 

cf. Le Roux and others v. Loewenthal [1905] T.S. 742, at p. 745. 
3 Per Bristowe J., Coronation Collieries v. Malan [1911], T.P. 577. 
4 London and South African Exploration Co. v. Rouliot, 8 S.C. (Cape), 74 ; Mac-

Farland v. De Beers Mining Board, 2 H.C.G. 398 ; Coronation Collieries v. Malan 
[1911] T.P. 577 ; Simmer and Jack Proprietary Mines, Ltd. v. Union Government 
[1915] A.D. 368 (on appeal [1918] A.C. 600) ; C.S.A.R. v. Geldenhuis Main Reef 
G.M. Co. Ltd. [1907] T.H. 270. 

6 London and South African Exploration Co. v. Rouliot, supra. 
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right of property, or whether it can only be acquired by grant, reserva­
tion, or prescription.1 Under the law of South Africa, as under the law 
of England, a grantor is not at liberty to derogate from his grant.2 

Lateral Support.—Owing to the form which diamond mining took 
when first developed in the Griqualand West fields whereby the various 
claim-holders operating under licence or lease from the owner of the 
land dug down by open working from the surface and operated in 
restricted claims, many of which were grouped together, so that many 
separate diggers would be working almost side by side, it was early held 
that the principle of lateral support is not applicable to claims worked 
in such a manner in a diamond field.3 In Griqualand West Diamond 
Mining Co., Ltd. v. London and South African Exploration Co., Ltd.* De 
Villiers C.J., commenting on Murtha's case, said : " I understand the de­
cision in that case to go upon this ground : a person who proposes to be a 
miner enters into an implied obligation with other miners, and by reason 
of so professing is bound to work down." If therefore A works down 
speedily and B is dilatory, so that A causes B's claim to subside partly 
into his, A's claim, A is not liable to B, but B is to A.5 

Usufructuary.—The position of the usufructuary is entirely different 
from that of the life-tenant in English law. The rights of usufructuary 
were worked out by the Roman and Roman Dutch lawyers at a time 
when men believed that many minerals grew and reproduced themselves. 
Consequently the Dutch Courts adopted a rule partly founded on the 
principle that the usufructuary could make use of those minerals which 
fell within the group renascentia, while in the case of minerals non-
renascentia the usufructuary might work the mines, but he could only 
enjoy the interest on the proceeds of their produce.6 It will consequently 
be obvious that the distinction between open and new mines, so important 
in English mining law, does not arise in South Africa. 

Rights of Claim-holders.—As the Privy Council indicated in Union 
of South Africa v. Simmer and Jack Proprietary Mines,1 the Gold and 
Diamond Laws show that the scheme of legislation was to create or 
recognise mining rights, exercisable under a system of licence or control 
which were not dependent on the possession of full rights of ownership 
in the ground worked, but were to be reconciled with the concurrent 
ownership rights of others. As Wessels J. pointed out in Neebe v. 

1 See Coronation Collieries v. Malan [1911] T.P., at p. 591, where the English 
view was followed ; contrast per Morice J. in Johannesburg Board of Executors v. 
Victoria Building Co. [1894] 1 Off. Rep. 43, at p. 46. 

* Witbank Colliery v. Malan [1913] T.P. 836; Coronation Collieries v. Malan, 

supra. 
3 Murtha v. Von Beek [1882] 1 Buch. A.C. 121. 
* [1883] 1 Buch. A.C., at p. 257. 
6 Leo, Kennedy and Murray v. Ramsbottom [1881] 1 Buch. A.C., at p. 46. 
8 See per Wessels J. in Master v. African Mines Corporation, Ltd. [1907] T.S. 925, 

at p. 930. 
7 [1918] A.C. 600. 
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Registrar of Mining Rights,1 when speaking of the Transvaal Gold Law 
of 1898 : " The Gold Law has not entirely abrogated the Common Law, 
but it has modified it to the extent of giving to the State the right of 
disposing of the precious metals. . . . The State confers the privilegium 
of extracting minerals from a certain area upon the person who takes 
out a licence." 

The nature of the relationship created by the State and the claim-
holder has been the subject of consideration by the Courts in nearly all 
the countries in which the claim system exists, and the results arrived 
at are very diverse. In South Africa the contention that the claim-
holder is in the position of either a lessee or an emphyteuta has been 
rejected, and it may be regarded as settled that the tenure under which 
claim licencees hold is one sui generis specially created by statute, and 
the incidents of such tenure must be gathered from the terms of the 
statute which establishes it.2 

A lessee of land who is also a claim-holder is not the owner of the 
claims, though he may fall, within the definition of owner contained in 
the Gold or Diamond Laws. What he owns is the servitude, privilegium, 
or right to dig for and take the minerals.3 

Transvaal Gold and Diamond Laws.—The rights conferred upon the 
claim-holder by the Precious and Base Metals Act, 1908 (Transvaal), 
and upon the lessee from the Government by the Transvaal Mining 
Lease and Mineral Law Amendment Act, 1918, appear, however, to be 
extremely wide and sufficient. The principal Act of 1908,4 which has 
been amended not only by the Act of 1918 above-mentioned, but by 
Acts of 1910, 1911, 1913, 1915, 1917 (3), and 1919, as well as by various 
proclamations which vary and add to Schedule III, relates to both the 
precious and base metals mining ; the mining for precious stones being 

1 [1902] T.S. 65, at p. 85. 
2 Bezuidenhout v. Worcester G.M. Co. [1894] 1 Off- R-> a* P- 251, per Kotze C.J. ; 

Neebe v. Registrar of Mining Rights [1902] T.S., at p. 80, per Innes C.J. ; Colonial 
Government v. London and South African Exploration Co., 3 Juta 344. 

3 London and South African Exploration Co. v. Bultfontein Mining Board [1889] 
7 Juta, at p. 49. 

4 Previous laws relating to mining for precious metals in the Transvaal are 
No. 5 of 1866 ; No. 1 of 1871 ; No. 2 of 1872 ; No. 1 of 1883 ; No. 8 of 1885 ; 
No. 10 of 1887 ; No. 9 of 1888 ; No. 8 of 1889 ; No. 8 of 1890 ; No. 10 of 1891 ; 
No. 18 of 1892 ; No. 3 of 1893 ; F.V.R.R. 313 of 1893 ; No. 14 of 1894 ; No. 19 of 
1895; No. 21 of 1896; No. 15 of 1898. No. 22 of 1898 was the first separate 
Diamond Law, the Diamond Law, until the repeal of Law No. 21 of 1896 by 
Law No. 15 of 1898, having been part of the Gold Law. For two months in 1898 
there was no law relating to mining for diamonds. See Williams v. The Premier 
{Transvaal) D.M. Co. Ltd. and another [1910] T.P. 811. Base metal mining was 
controlled by the Base Metals Law No. 17 of 1895, replaced by No. 14 of 1897, 
which was amended by Ordinance No. 42 of 1903. The F.V.R.R. Art. 1975 of 1898 
dealt with the lapsing of base metal claims. Subsequently by the Precious and 
Base Metals Act, 1908, these enactments, together with the Brick-making, Lime-
burning and Quarrying (Proclaimed Lands) Ordinance 1905, were repealed and the 
mining for base metals, etc., made part of the Gold Law. 
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controlled by the Precious Stones Ordinance 1903, as amended in 1904, 
1908, 1917, and 1919. The general trend of the Gold and Diamond 
Laws has been to give the State more and more control both over mining 
operations and over surface rights.1 The regulation of mines as regards 
safety and health is the subject of another series of Acts which culminated 
in the passing of the (Union) Mines and Works Act, 1911. 

Gold Law.—The general scheme of the gold law appears to leave 
considerable freedom to private persons to prospect their own lands 
and to the public to prospect generally under permit or licence. Pro­
visions exist which enable the State to reward the discoverer ; to recom­
pense the owner or the holder of mineral rights whose interests are 
affected by proclamation ; to proclaim public diggings where there are 
reasonable grounds for believing precious metals exist in payable quan­
tities on the land in question, but not so as to prevent the proper com­
mercial exploitation of the area by restricting development or by excluding 
the possibility of large scale undertakings, which are encouraged by 
the State lease system as improved and extended by the amending Act 
of 1918. 

Under the Gold Law the normal sequence of events in (1) private 
prospecting or prospecting under permit ; (2) discovery ; (3) selection 
of mynpachts ; (4) reservation of owners' reservations and native loca­
tions ; (5) proclamation of the area a public digging ; (6) the pegging 
of claims ; (7) the putting up of mineral leases to tender. A prospecting 
licence under the Gold Law is a " mining title " and entitles the holder 
to peg claims ; a prospecting permit is not a mining title and entitles 
the holder to prospect generally, or, if he peg a specific area, exclusively 
as regards such area. It is similar to the prospecting licence of the 
Diamond Law. The claim licence of the Diamond Law is in turn similar 
to the prospecting licence of the Gold Law. 

A prospecting permit under the Gold Law may be obtained by any 
white person of the age of sixteen years or upwards ; it lasts for twelve 
months, and, generally speaking, entitles the holder to prospect on any 
land open to prospecting. Under the Diamond Law the age limit is 
eighteen and the area is anywhere except certain defined areas or any 
place expressly excluded by notice from prospecting. 

On a discovery being made written notice is required, accompanied 
by a declaration giving the necessary particulars of the nature of the 
discovery. Beacons must also be erected. Investigation may then be 
made, and if it is found that the discovery is genuine and that there are 
reasonable grounds for believing that metals exist in payable quantities, 
the prospector may peg certain claim areas free and receives a discoverer's 
certificate. The discoverer now has the exclusive right of prospecting 

1 The right of the Crown to minerals is the subject of a number of Acts as well 
of s. 1 of the Precious and Base Metals Act, 1908, and s. 3 of the Precious Stones 
Ordinance, 1903. See e.g. s. 22 of the Land Settlers Ordinance, 1902 ; s. 28 of the 
Settlers Act, 1907 ; ss. 122 and 123 of the South Africa Act, 1909; s. 5 (5) of the 
Townships Amendment Act, 1908. 



218 NOTES ON THE LAW OF MINES IN SOUTH AFRICA. 

and mining free of charge on the area pegged for three years; after that 
period has expired his claims become ordinary claims. 

Under the Diamond Law the discoverer obtains in the case of a 
mine the right to one-tenth share, but if the discovery is made on private 
land and such land be proclaimed the discoverer's rights appear to 
merge in those of the owner.1 

Under the Gold Law when a discovery has taken place the holder 
of the mineral rights has the right to select a mynpacht. Mynpachts 
occupy no place in the Diamond Law. The holder of mineral rights, 
instead of selecting a mynpacht, may agree to abandon this right in 
return for a portion of the Government's share of profits under section 
5 (I) (b) of the Act of 1918 or for other agreed consideration. When 
selecting his mynpacht the holder of the mineral rights may apply for 
a grant of a lease of the under-mining rights of an additional area of 
the ground which is contiguous to the mynpacht and which will be 
worked in conjunction therewith. A mynpacht-brief is a document 
evidencing the right exclusively to prospect and mine within the myn­
pacht area. 

Public Field System.—Upon proclamation of a public field the owner 
of the land included therein has the right to reserve certain areas and 
certain rights in respect of water. In the case of diamond mining on 
the proclamation of a mine the owner of the land receives one " owner's 
share "; in the event of a proclamation of a place as an alluvial 
digging he receives so many " owner's claims " free. 

The form proclamation and de-proclamation take is similar to that 
pursued in other countries which have the public field system. On 
proclamation the Governor obtains the right under the Gold Law either 
to throw the whole area open to the pegging of claims (subject, of course, 
to certain limitations, as e.g. in the case of owner's reservations) ; or 
to lease the exclusive right to mine any portion ; or to establish a State 
Mine upon any portion. 

Pegging of Claims.—Elaborate provisions exist relative to the pegging 
of claims. Pegging is done in virtue of a prospecting or claim licence. 
As soon as use is being made of machinery for the crushing or treatment 
of ore obtained from a claim or a claim has been sufficiently developed 
to permit the extraction of ore therefrom a digger's licence is required. 
A portion of the money received in respect of licences is paid to the 
owner if private land is involved. In the case of diamond-mining a 
digger's certificate and a claim licence are required before pegging can 
be effected. A digger's certificate is substantially a certificate of char­
acter and is commonly obtained from a diggers' committee. 

State Lease.—The system of state leases, which at first was not an 
entire success according to the evidence given before the State Com­
mission in 1917, has recently been to a considerable extent recast by 
the Act of 1918 and is too elaborate to outline here. The most essential 

1 Williams v. Premier D.M. Co. and another [1901] T.P. 811, at pp. 821, 822-4. 
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part of the scheme appears to consist in the selection of areas by the 
State Mining Department as areas which can be conveniently worked 
on the large scale, and these areas are put up to tender, the tender being 
accepted which offers the best return to the State and the best develop­
ment of the mineral resources. Combines tend to restrict the amount 
of competition in tendering. 

The payments due to the Government in return for the right to 
prospect or mine are somewhat diverse and have been the subject of 
substantial modification within recent years. The fees and licence 
moneys payable in respect of prospecting permits and licences and 
diggers' licences are small in amount. Under the lease system a share 
of profits is required by the State. Mining taxation was formerly the 
subject of a number of laws which culminated in the Mining Taxation 
Act, 1910, but these have now been repealed by the Income Tax (Con­
solidation) Act, 1917. 

The old 1 per cent royalty on base metals mined is no longer in 
operation, but, of course, royalties may be and usually are reserved in 
private mineral contracts. Special war levies were charged on the gold-
mining industry. 

In the normal case the mining lessee operating by virtue of a state 
tease has to pay (a) a share of profits ; (b) a rent ; (c) the sum due by 
way of taxation in accordance with the law in force relating to taxation 
on mining profits ; and (d) ij per cent, of (a) — [(6) + (c)]. 

In the case of leases or contracts made under the provisions of 
section 52 of the Act of 1908 the liability is somewhat different. Ela­
borate provisions exist relative to surface user, water-rights, and trading 
stands. In the case of proclaimed land a permit must be obtained in 
order that the right to use the surface of such land may be perfected. 
In such cases the Minister of Mines may in his discretion prescribe that 
a rental for such use shall be paid to the Mining Commissioner and may 
fix such rental. No dues or licence moneys are payable in respect of 
the water rights, which must be obtained before any person operating 
in a public digging may use any water in any river, stream, water-course, 
or water-furrow. The extent of the rights conferred depends upon the 
terms of the water-rights granted. 



BALTHAZAR AYALA AND HIS WORK.1 

[Contributed by W. S. M. KNIGHT, ESQ.] 

AMONGST those to whom Grotius particularly refers as precursors of his 
in the exposition of the Laws of War is Balthazar Ayala, the author 
of De Jure et Offiiciis Bellicis et Disciplina Militari. This work, for long 
very rare, has now been made more accessible to the interested public 
by its inclusion in the classics of international law which the Carnegie 
Institution of Washington has been republishing during the past few 
years. As so republished it is presented in imposing and handsome 
form in two large-paper volumes. The first volume is a photographic 
reproduction of the Latin text of the first edition of 1582, to which is 
prefixed an introduction in English by the late Professor Westlake, the 
second being an English translation of the Latin text, specially made 
for the series, by the late Dr. J. Pawley Bate. The introduction describes 
Ayala and his work so well that those few pages alone are sufficient 
reading for all save those who, for some special purpose, must acquire 
a first hand and exhaustive knowledge of the text itself. And this 
latter task Dr. Pawley Bate made possible to anyone who can read 
English. His translation is always accurate, and, moreover, its style is 
singularly easy. And yet it is not the scholarship and art of the 
translator that compel admiration so much as his infinite care and 
patience in dealing with a text replete with obscurities and even other 
greater difficulties. 

Estimates of Ayala.—It is doubtful if this work would ever have 
been republished in these modern times if it had not been for the 
reference to its author by Grotius. And without that reference it is 
highly probable that the name of Ayala, still more certainly his work 
itself, would have been almost entirely unknown at the present day. 
But as it is he and his work have succeeded, by fortunate chance, in 
achieving something of immortality. He is, accordingly, " the most 
illustrious Spanish lawyer of his age," in the view of Lecky, and, if we 
accept the opinion of Hallam, who actually sets out the contents of 
his work in extenso, that work is " the opening " of international law. 
Modern specialists, however, are more restrained in their appreciation. 

1 Balthazaris Ayalae J.C., et Exercitus Regii apud Belgas Supremi Juridici De 
Jure et Officiis et Disciplina Militari Libri III, edited by John Westlake, LL.D., 
with a translation into English by John Pawley Bate, LL.D. 2 vols, 4to, XXVII, 
226; XII, 50. Carnegie Institution of Washington, D.C., U.S.A., and Oxford. 
Humphrey Milford, the University Press, 1912. 
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Westlake finds in him little or nothing that is original—" learning is 
first and the thought second," and in this thought there is nothing 
remarkable, for it " ran on the lines which had been handed down for 
many ages and demanded no rearrangement of the traditional sign­
posts by which its course was marked out." And Professor Holland, 
treating of the precursors of Grotius, finds no need specially to charac­
terise either the man or his work when noting and describing the volume 
now under notice. And the specialists are nearer the truth. Ayala has 
value as a compiler, digesting part of the great mass of scholastic learning 
on his subject, rather than as an original thinker. It might be urged, 
too, that he is entitled to some special distinction if only because he 
did not write more than this one book—a circumstance highly remarkable 
in an age of most voluminous authorship. But for this there is conclusive 
explanation and excuse. He died comparatively young, only two years 
after the De Jure was published. It is probable, too, that he lived 
essentially a practising lawyer, a man of action, rather than one of the 
study and midnight oil. But his book had a quite substantial vogue 
in its day, and its author some celebrity, for in 1597 it attained a second 
edition, and at the commencement of the seventeenth century his 
memory was already being preserved by the inclusion of his portrait 
in a collection of eulogies of illustrious Belgian authors. Yet he was 
never by any means " the most illustrious Spanish lawyer of his day," 
or anything like it. 

His Life.—Of his life there is very little known. He was born at 
Antwerp, in 1548, his father being a merchant there of somewhat dis­
tinguished Spanish family, his brothers and other relations holding 
important positions in the public service of Spain and the Netherlands. 
He himself, after study at Louvain, where he was probably a contem­
porary of Cornelius de Groot, the uncle of Grotius, graduated in law, 
and, in 1580, was appointed to the responsible position of military judge 
to the Netherlands military force of the Prince of Parma, and made a 
member of the Great Council in 1583. His book was written in 1581, 
published in the following year, and he died in 1584, nearly eighteen 
months after the birth of Grotius. 

His Book.—The De Jure is divided into three books, the first alone 
being concerned with the laws of war regarded as a subject of inter­
national law. The second book relates more to politics and strategy, 
and the third treats almost exclusively of what is now known as military 
law. In the first book the subject is discussed in nine chapters, namely, 
on declarations of war, just war and just causes of war, duel, hostages 
and reprisals, capture and postliminy, keeping faith with an enemy, 
treaties and truces, deceits in war, and the law of ambassadors. If, 
however, we have regard to what is said as to sovereigns and their 
rights, as well in the second book as the first, and, amongst other topics, 
to treaties and ambassadors, there is much in this work that would be 
matter for treatment in modern works as part of the international law of 
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peace. But, on the whole, it is clearly the production of a military 
judge and counsellor, whose attention is ever engrossed with the practical 
questions that arise, or are likely to arise, either for his determination 
as judge or for his opinion as counsel. 

Sources of his Work.—Already such a book as this had been pub­
lished, and that less than twenty years before, by one who was also 
a military judge—though in Italy—in the armies of the King of Spain. 
We refer to the de re militari et de hello of Pierino Belli, which Ayala 
would seem to have had in front of him when composing his own work, 
though, as a fact, he refers to this his " precursor " on two occasions 
only. Yet in no sense was Ayala a mere follower in the footsteps of 
Belli, or of the Italian school of writers upon the laws of war of which 
that author was then the latest important representative. More apparent, 
indeed, is his dependence upon the civil and canon law, and the fathers 
and commentators who are summed up by St. Thomas Aquinas, and 
the later theologico-juridical school, known generally as scholastic, of 
Lupus, Arias de Valderas, Vitoria, Alvarez Guerra, Soto, Gines de 
Sepulveda, Vasquez Menchaca, and Covarruvias. And this dependence 
was as real as apparent. This school was then, and had been for about 
a century, completely Spanish, and, for at least another fifty years, 
would so remain, with Suarez as its now best-known name. As Spaniard, 
as judicial officer in the armies of Spain in the Netherlands, it would be 
impossible for Ayala to be other than the product of the Spanish juris­
prudence of war—ethically as enlightened and liberal in its endeavour 
as any the world has known. But Ayala was no merely theological 
scholastic, in the conventional sense of the term, either in his matter 
or his method. Louvain, his alma mater, might alone account for this, 
though there scholasticism was the dominating philosophical influence. 

Influence of Louvain.—It was at Louvain that Gabriel Mudaeus, 
one of the glories of Belgium's academic past, had been teaching law, 
for some sixteen years, until his death in 1560, but a year or two, most 
probably, before Ayala entered upon his legal studies there. Mudaeus, 
a daring innovator as jurist, had succeeded in introducing a critical and 
systematic method, scientific, literary, and particularly historical, which 
exercised a profound influence upon the future law studies of the 
university. Educated at Orleans, when that university was at the height 
of its glory as a centre of legal teaching, Mudaeus had imbibed the 
humanism which, especially through the work of Alciat, Cujas, Baudouin 
and Hotman, was to recreate jurisprudence in Europe. For many years 
there was a struggle between Mudaeus and the authorities of Louvain 
before he was permitted to teach this new method. Success, however, 
came in the end. Scholasticism, then as to-day in the Neo-Scholasticism 
of the same university—this latter the special care of that heroic champion 
of international right, Cardinal Mercier—discovered and insisted upon 
the fact that its basis was wide enough to embrace all human knowledge 
and encourage all true intellectual effort and progress. And the success 
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was clearly justified. The new method could produce not only the 
ardent Romanists, Cujas and Favre, but also a Hotman, who risked his 
life and died in poverty for the cause of Reform, the implacable Gallican 
Dumoulin, and our merely conservative Romanist—though not, one 
concludes from his work, at all bigoted—Balthazar Ayala. 

Historical School.—" Accordingly," he writes, in his dedicatory letter to the 
Prince of Parma, "I have thought it a work worth doing, so far as my legal 
studies and historical reading enabled me, to describe how so great military 
glory was earned, as regards the men and methods employed and the kind 
of discipline resorted to. The result will show that men's qualities are the 
same now as formerly and that the chances and occurrences which befall 
us from day to day are the same as befell men formerly ; so that it will not 
be difficult for one who ponders with diligence on things of old and examines 
them with judicial deliberation to employ the past—appropriate task for a 
wise man—in judging the present, in foretelling the future, and in educing 
from old examples remedies fit (because of the similarity of the circum­
stances) for modern ills. 

And the principle involved in this design is never lost sight of through­
out the work. On the contrary, history, almost quite in its modern 
sense, has so imposing a place, comparatively to that of the sources 
and methods of the Italian school and the old scholastics, that Ayala 
may quite reasonably be hailed as one of the earliest adherents of the 
historical or positive school. Save for references to the Canon and Civil 
Law, to the Roman historians, and, of course, to Cicero, Bodin is drawn 
upon for principles and illustrations most frequently, so that, quite 
certainly, he and his method may be regarded as having exercised a 
profound influence upon Ayala. Nevertheless, the conservatism of Ayala 
is such that his historical sense is so very strongly biased that he cannot 
avoid reference to the days of classical antiquity as of those of a perfect 
or golden age. What is required, he says, is— 

" not the matching of a new truth with an old one, but the adoption of such 
new measures and principles as [are] conformable to the old ones." And so, 
"when, owing to the far-seeing counsel of men of wisdom, matters [are] adjusted 
to the standards of olden times and harmonised with the institutions of 
their forbears, and everything [is] put back into its proper place, the evil 
[begins] to abate and the well-being of days of yore [begins] to return." He 
regards "the expediency of frequently revising the laws and enactments of 
ordinary civil society and of shaping them to the model of old institutions" 

as "admitted." 

In particular, his aim is " the restoration of the worship of the true 
God," and " the re-establishment of the sovereign authority of the king 
(due to him both by divine and human law)." And he makes this 
declaration, it must be noted, as a military judge in the Netherlands 
armies of Philip II, opposed, as such, to the armies of the revolution. 
He, though humanist, is, when he talks of " the worship of the true 
God," the official advocate of the Catholic Church and that mediaeval 
principle that communion with that Church is the criterion of citizenship, 
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opposing himself utterly to the then latent principle of the revolt that 
would entirely dissociate religious obligation from the idea of citizenship. 
So, too, he boldly confronts the rising principle of nationalities with the 
old, though still dominating, principle of sovereignties. His aim is 
that—-
the subversion of all things human and divine which has been brought into 
the Low Countries may by God's aid be checked and at last ended, and that 
the whole of the Low Countries may be restored to their former happy state. 

A little over a year after this was published Grotius was born—in 
the camp of that same revolution. A generation was to pass, and it 
would be only because of a casual reference to his name by Grotius—an 
outstanding figure in that revolt—that Ayala would himself be borne 
in memory by posterity. Such is the irony of circumstance. And 
Grotius was to be acclaimed by succeeding generations as a founder of 
a most important part of a new political philosophy, consonant with 
the new ideas of which that revolution and its fruit were for long to be 
the most perfect expression, while those which Ayala so conscientiously 
expounded were destined, within half a century, to expire, doomed to 
oblivion, in a political blind alley, as it were, with the disappearance 
of Spain as a dominating world power. 

The reasons which Grotius himself afterwards gave for writing on 
the law of war are used by Ayala—that recourse is had to arms by 
Christian nations " for slight reason or no reason," and, when once 
arms are taken up, " all reverence for divine and human law is thrown 
away." So, deeply deprecating this, his object was to bring the practice 
of war, in these respects, within the rule of. right. The only occasion 
on which Grotius seriously criticises one of the earlier writers on his 
subject is, therefore, singular, to say the least, inasmuch as he states 
that Ayala " did not touch the grounds of justice and injustice 
in war." 1 It is difficult to understand how Grotius could have written 
this. 

Just Wars.—In reading Ayala one is immediately and most forcibly 
struck by his profound concern for this very point. It is touched upon 
in his dedicatory epistle, is the main burden of his preface, and is, 
moreover, the leading subject in one of his longest and most important 
chapters. In this relation he warns his prince, on the first page, lest 
" lust and pride usurp the place of self-restraint and fair dealing." 
He combats most strenuously the idea that " war cannot be waged 
without violation of right, and that in war there is no scope at all for 
justice, and that that is right in war which is expedient to the stronger." 
He insists, with every emphasis, that "there are laws of war just as 
much as of peace," and that it is only the prosecution of " just " wars 
that is right. And in the chapter " of just war and just causes of war," 
he begins by clearly striking his note—" Alike in beginning a war and 
in carrying it on and ending it, law has a most important position and 

1 De Jure Belli ac Pads, Prolegom. § 38. 
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so has good faith." Even the subject matter of his second and third 
books is introduced simply because he regards it as necessarily involved 
in the question of the " just " conduct of war. He indicates this in his 
dedicatory epistle, and it at once explains, and to some extent justifies, 
the inclusion of a great part of that subject matter, even if the work 
were designedly one of international law as we understand it to-day. 
And he supports his thesis as to justice in relation to war with a wealth 
of illustration and evidence and closest reasoning. All, too, is expressed 
in plainest language, and—sure sign of his practical character and 
object—in such manner that his conclusions are certain and cannot 
escape even the hasty reader. 

It would, indeed, have been very remarkable if Ayala had not devoted 
special attention to this subject. He and his work were in the direct 
line of the scholastic succession, and he himself was writing as an officer 
of the Spanish monarch's army. And in no literature whatever, not 
even in that of modern international law, has the subject of just war 
and just causes of war been more keenly and exhaustively discussed 
than in the juridico-theological treatises of the scholastic and mediaeval 
writers. Nor, too, has any great Power since been more careful than 
was Spain in the greatest days of her empire to wage war only when 
just and only justly. The office of Ayala, as adviser to his prince on 
this point, was no sinecure, and his book was no merely academic 
production of abstract interest alone. Never since, in relation to this 
point, have the opinions of thinkers, theologians, or jurists had the 
practical weight with their governments that they had, in the age of 
Ayala and his immediate predecessors, with the rulers of Spain. It 
may be quite accurately stated that no war was undertaken by Spain 
even against the heathen of the newly discovered world or against 
European rebels, without an opinion as to its justice and advice as to 
its just conduct being first taken, and then, as far as possible, rigidly 
followed. This book of Ayala was, and was intended to be, a formal 
justification of the operations of Philip's armies against the revolting 
Netherlanders, as, some time before, Vitoria, Soto and Sepulveda had 
advised as to the justice of the Spanish operations against the Indians, 
and, at a yet earlier period, distinguished theologians had been called 
upon by the Spanish Government to decide whether war could justly 
be made against certain rebel peoples of the Philippines, and, if so, 
how it should be justly prosecuted and ended. To-day such questions 
are decided by the politicians alone, notwithstanding Grotius and his 
successors. The jurists and their works may, perhaps, be consulted. 
It may be doubted, however, whether, when in conflict with political 
expediency, they have anything approaching the influence and sanction 
of the old opinions and writings. These latter, based upon Aristotle—• 
who was almost a god—history, the Scriptures, Christian tradition and 
reason, presented an ultimate composition in which the religious 
and ecclesiastical element dominated entirely—for Aristotle was 
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almost Christian too—and enforced the respect even of emperors 
themselves. 

Nor, reading Ayala on this same point, is it easy to discover where­
in there has since been any advance in the theory or principles of 
international morality. Mediaeval political philosophy, especially the 
scholastic, from Legnano to Suarez, has said the last word so far. We 
read and reread Grotius, and study carefully his successors, until we 
reach our own contemporaries, and there is nothing to remark in the 
way of such advance. Only quite recently the world was confronted 
with the problem of neutrality. With the utmost delicacy and infinite 
apology some independent minds, greatly daring, ventured to suggest, 
in the interests of possible permanent peace, that neutrality should cease 
to be regarded as necessarily a just or lawful status. And this was after 
more than three centuries of world departure from the international 
morality of the Middle Ages. Ayala, obscure and ignored representative 
of the old scholasticism, had actually gone almost, if not quite, as 
far. There is, perhaps, some reason for a reconsideration of the abandon­
ment of some things of the older world which might, after all, be worthy 
of modern recognition and development. 

The Sense of Justice.—And we might make a beginning by re-reading 
Ayala. His key-note, as Professor Westlake observes, is the necessity 
of maintaining justice. And, it may be asked,—Has anything been said 
or done since his age which has either made clearer and more certain 
the idea of justice itself or which can indicate that that idea has any 
increased influence in determining political action, whether that of 
individuals within a state or of states as between themselves ? There 
can be but one answer. The idea of justice is, and has been during 
the last three centuries, less certain and clear in the minds of men than 
at the time that Ayala wrote. Nor, during those centuries, has that 
idea had—nor has it now—any such increased influence. The civil 
unrest, the unconscionable class strife, the bloody revolutions of to-day 
emphatically confirm this view as regards individuals and national 
affairs. In the international sphere one need but refer to the great 
war which is not even yet officially ended, the many wars which have 
already sprung therefrom, the diplomacy and past great wars of the 
centuries, and the lawless and savage—at times, horrible—licence in 
almost all these wars. As a fact, a philosophical characteristic of these 
centuries has been the never-flagging attempt to eliminate entirely the 
idea of justice from political science, to regard it as a will-o'-the-wisp, 
an illusion, useful only, if at all, as a rhetorical weapon in the hands 
of the political opportunist. Modern civilisation, it would seem, has lost 
the certain principles, and the ideals, and has thrown off the traditions, 
which did, if nothing more, " maintain," as of necessity, the idea of 
justice. And now, almost before our eyes, the sense itself of justice 
seems to be disappearing also. And what is left ? There is scarcely 
one moral philosopher, still less a politician, who will pledge himself 
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definitely to a certain ethical theory. Nations and classes and indi­
viduals now do what pays them best, in their own sight, and scarcely 
apologise for so doing. 

To-day the international jurist must be a " scientist," and proceed 
according to the methods of the historical school. Ayala, as has been 
already pointed out, was not only " scientist," a pioneer in the historical 
method, but also theologian and scholastic, and thus, because of such 
equipment, jurist in the best sense of that term in his day. If the 
study of international law had continued in the traditions of the school 
of the jurists of the class of Ayala, international law, instead of becoming 
something not unlike an inconclusive historical hotchpot, would have 
developed into a comprehensive and practical system, based upon a 
well-defined idea of justice, and exercising upon men and nations a 
definite and elevating influence, almost irresistible, if only because of a 
dominating tradition and its intimate association with the highest human 
ideals. 



TRIBAL LAWS OF THE MENDI. 

Contributed by LIEUT.-COLONEL C. BRAITHWAITE WALLIS, LL.B., 
F.R.G.S.] 

THERE is no king or other ruler who can claim to be the head of the 
Mendi; nor is there any paramount chief considered as primus inter 
pares among the chiefs. The nation is divided up into what are called 
chiefdoms, and each chiefdom forms a unit of the whole. A chiefdom 
consists of one or more clans occupying a number of towns and villages, 
and contained within a given area. Every town or village has a chief, 
sub or minor chief, called mahawuru, who is assisted in the work of 
administration by the elders, counsellors, and speakers, who also have 
to administer the law. Over the chiefdom presides the paramount 
chief, or mahawa, who is appointed to this position either by the right 
of succession, by election, or, in exceptional cases, by the nomination 
of the British Government. Females are not debarred by Mendi law 
from holding the responsible position of mahawa. 

The paramount chief is supreme in his own country, but, although 
his power is considerable, it is not autocratic. Like the sub-chiefs, he 
is advised by his counsellors and elders, who consist of the free relations 
of the paramount chief, the principal families, and more wealthy of 
the free people in the chiefdom. These form the tribal authority, who 
can vote for and appoint the paramount chief, or sub-chiefs. The tribal 
authority also includes selected members of the lower or working class, 
who need not necessarily be freeborn. By the ancient law 1 no alien, 
or person born outside a chiefdom, can be elected to the office of para­
mount chief. One of the principal officials of the tribal authority who 
always accompanies the chief on his travels and attends meetings or 
palavers, is the lavari, or speaker. This man is selected for his standing 
in the community, for his power of oratory, and for his knowledge of 
law and of the political affairs of the country. The official meetings of 
the tribal authority are usually held in large clearings, just outside the 
most important town, where the paramount chief resides. The meeting 
or palaver place is called the korbangi, which is sometimes formed by 
two, three, or more towns being built round a cleared space. The 
speaker, or lavari, must always be in attendance on the chief at all these 
meetings ; he is the mouthpiece, legal adviser, and sometimes the brain 
of the chief. He has to do most of the talking for the chief, who at 
these palavers usually sits in silence, addressing a few words occasion­
ally to his elders. 

1 This law has frequently been infringed in recent years. 
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If the subjects of the paramount chief are dissatisfied with his rule, 
or have any serious charge to make against him, it is customary for 
them first to bring the matter privately to the notice of one or more 
of the neighbouring paramount chiefs with a view to their unofficial 
intervention. Failing a satisfactory settlement, they can complain to 
the tribal authority of the chiefdom. If the paramount chief refuses to 
reply to any charge or charges made against him, or refuses to allow 
such charge or charges to be investigated by the proper authority, 
or directly or indirectly places obstacles in the way of such investigation, 
the tribal authority can refer the matter to one or more of the para­
mount chiefs of other chiefdoms. If, after investigation of the case, 
by not less than three or more paramount chiefs, the question at issue 
is decided against the chief, he can, subject to the approval of the tribal 
authority in council assembled, be deposed or fined, or both. If the 
action of a person of the status of the head of a family in a chiefdom 
is complained against, and the matter is brought before the paramount 
chief, such person can be summoned before the latter, who can fine him. 
If he fails to answer the chief's summons, he can be sent for and brought 
before him, tied. Any fine so imposed by a paramount chief on such 
person can be recovered by distraint on his property, or, failing satisfac­
tion, upon the property of his family. Where a case comes before a 
Court, and the complainant and defendant fail to produce witnesses, 
the complainant must swear as to the truth of his statement. 

In debt cases, when there are no witnesses, if a complainant swears 
in open Court on the properly constituted " medicine " that the debt is 
due from the defendant, the defendant, after a thorough investigation 
of the case by the Court, will be ordered to pay the debt. Where the 
defendant swears in turn that nothing is owing, the complainant, in 
the absence of witnesses, will have to renounce his claim. 

Paramount and sub-chiefs are subject to the native laws of their 
country. A paramount chief has no right to imprison, chain, or detain 
any member of the tribal authority without trial by the Court. The 
president of such a Court must be of chief rank. 

If any person insults, strikes, wounds, slanders, or acts in a dis­
respectful manner towards a paramount chief, or sub-chief, and is found 
guilty of any or all these offences by the Court, he can be heavily fined, 
flogged, and suffer imprisonment. Formerly he might have been killed 
or sold into slavery. When the election of a paramount or sub-chief 
takes place, no chief from a neighbouring chiefdom has the right to 
witness such election.1 Where the head of a family, or a member of the 
tribal authority, interferes with the affairs of the head of another family 
in a different chiefdom, or a member of the tribal authority in the 
same chiefdom, which might or does cause a disturbance of the peace, 
such person can be brought before the chief, or Court, and fined. There 
is no limit to the amount of suclj fine. 

1 A very ancient Mendi law which has practically now ceased to exist. 
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Prior to the British administration there was no limit to the power 
of the Mendi Courts. They could try any offence and inflict any punish­
ment ; and, as their judgments were sometimes contrary to our ideas 
of morality and justice, the Government had no option but to limit 
their jurisdiction. They are, however, still a most important agent in 
the administration of native law and custom in the country, and have 
full power to try most native cases. 

The following are the principal provisions of the Ordinance which 
dealt with this matter : 

Court of Native Chiefs.—The Courts of the native chiefs shall con­
sist of the native chiefs as now existing according to native law and 
custom ; and such Courts shall have jurisdiction according to native 
law to hear and determine : 

(1) All civil cases arising exclusively between natives, other than 
a case involving a question of title to land between two or more para­
mount chiefs, or of a debt claimed by the holder of a store licence. 

(2) All criminal cases arising exclusively between natives other than 
(a) Cases of murder, culpable homicide, rape, pretended witchcraft, 
slave raiding, dealing in slaves, cannibalism, robbery with violence, or 
inflicting grievous bodily harm, or (b) Matters or offences related to 
secret societies, such as human leopard, or alligator societies,1 or, (c) 
Cases arising out of faction or tribal fights, or (d) Matters made offences 
under the provisions of the principal Ordinance, or any Ordinance 
amending the same. Provided always that such chief shall in no case 
be permitted to inflict any punishment involving death, mutilation, or 
grievous bodily harm, and that the infliction of any such punishment 
by any such chief shall, in addition to any legal consequences, render 
him liable to deprivation of the criminal jurisdiction hereby conferred 
on such chief. Any judgment given by a native chief, who shall hear 
and determine any cause or matter, whether civil or criminal, other than 
matters or causes in which jurisdiction is expressly given under the 
provisions of this Ordinance to the Courts of the native chiefs, shall be 
void and of no effect. The native chiefs shall be personally entitled to 
the fees of civil and criminal Courts, and the fines lawfully imposed by 
them. 

In every town in a chiefdom there are one or more court-houses called 
barri, which consist of a thatched roof supported by wooden posts, with 
thick mud walls, from one to three feet high. A Court can be held in 
any place within the limits of a chiefdom, and the paramount chief has 
the right to request any number of his sub-chiefs, or other persons, to 
sit in Court. There is no law to prevent any man from sitting in a 
judicial position in such Courts, but a person born in slavery is dis­
qualified if he is still unfree. A slave now free would be eligible to 
sit. Native law allows for an appeal against the judgment of any 
Court, although some of the enactments make it difficult if not impos-

1 This ought to be " crocodile societies," as there are no alligators in West Africa. 
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sible for a poor man, or a man without influence, to appeal against the 
decision of a chief or Court. Sub-chiefs, under the jurisdiction of the 
paramount chief of a country, can, subject to the latter's approval, 
hear and determine all matters within their jurisdiction. Paramount 
and sub-chiefs can designate one or more persons, being members of the 
tribal authority, to represent them on these Courts. Appeals can be 
made to the paramount chief against the decision of a sub-chief. If 
the former is unable to decide the matter himself he must refer it to 
the council of elders, or tribal authority. The paramount chief can 
quash the proceedings of a Court of the sub-chief, retry the case him­
self, or order any sub-chief in his country to do so. Such appeals are 
costly, owing to the fact that in every Court new fees have to be paid. 
Where a subject desires to appeal against the decision of a paramount 
chief, or against the decision of a native Court, he has the right to take 
his case to another paramount chief in a neighbouring country. The 
latter would then see the former judge, and have a conference with 
him, and might urge upon him the advisability of modifying or altering 
his judgment. Or, he could refer the matter to the tribal authority of 
his own chiefdom, and have the case retried. When a case has been 
thus retried and the judgment reversed, it is referred back to the tribal 
authority of the complainant, and the former must go into the case 
again. Should they disagree with the judgment of the other court, 
there might, in the old days, have been an appeal to arms if the case 
was important enough. Now, the matter would be referred to the 
British Commissioner. 

In the event of a dispute between two paramount chiefs, the matter 
could be heard and determined by a council of paramount chiefs and 
elders in the country. All proceedings of the Courts are held in public ; 
but during a case the judges have the right to retire for private con­
sultation. In these cases, some of the questions asked by the judges 
of the Court are often most pertinent, and show that they possess a sound 
knowledge of the laws of their country. The chiefs are capable of giving 
excellent judgments when they are not interfered with or corrupted by 
outside influence. The memory of the judges is sometimes remarkable, 
for they can recollect, and quote in minute detail, facts and evidence as 
to events which perhaps took place several years before. The absence 
of literature is responsible for this, for every man is his own historian. 
Important events and facts connected with legal cases are committed 
to memory and handed down from father to son through several genera­
tions. The native Courts have a great deal of power in the country, 
and are capable of unravelling matters and arriving at the real facts of 
a case where a foreigner might fail. The judges are quick at arriving 
at a conclusion as to the reliability of witnesses. 

Then, again, the nature of the oaths which have to be taken by either 
side are such that it is safe to say that no native would be willing to 
swear a false oath upon native " medicine." Oaths are taken upon one 
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or more of the medicines kept for the purpose by the tortor-behor, or 
" country-fashion man," who has to produce them in Court, where the 
ceremony of swearing is administered in presence of all. It is to the 
interest of the tortor-behor that the reputation of his medicine should 
never be allowed to suffer by the indifference of public opinion as to 
its potency, etc. The complainant and defendant will both swear on 
one or more of the medicines in Court. Sometimes the form of oath is 
such that, while in the act of swearing, a part of the medicine or concoc­
tion has to be chewed and swallowed. At other times it is simply the 
holding of a twig or fern or palm in the right hand, taking the oath, 
and then striking an ancient stone of historic celebrity in the tribe. 
Such, for instance, is the ancient stone called Kaikumbar. When a 
witness takes the oath upon this stone he will hold a piece of palm-
branch, or bunch of leaves, in his right hand, and strike the stone several 
times while the oath is being taken. The oath will be something as 
follows : 

" KAIKUMBAR, if I swear falsely upon Thee, 
If I lie now in this Court, 
If I give false evidence, 
If I do not tell the exact truth ; 
Then KAIKUMBAR, Thou deal with me ; 
May my wife never bear any children, 
And if she does, let them die. 
When I eat my food, let there be poison in it, 
And let it make my stomach swell and kill me. 
KAIKUMBAR, When I walk along the road, 
Let a snake bite me, and let me die. 
When I cross a river, let my canoe upset, 
And let a crocodile devour me. 
KAIKUMBAR. I swear upon thee, 

I swear upon thee. 
Before God." 

When trying a certain case some years ago, where the evidence of the 
witness appeared to be unsatisfactory, and where there appeared to be 
a good deal of perjury taking place, I suggested that the Kaikumbar 
stone be brought into Court for the purpose of administering oaths to 
witnesses according to the custom of the country. The oaths were duly 
taken with considerable ceremony, but it was afterwards discovered 
that none of them were considered binding upon the witnesses, as they 
had purposely held the wrong leaves in their hands when striking the 
stone. This was not brought to my notice until afterwards. 

Another oath is taken upon red pepper and kola-nuts, which are 
mashed up and mixed with a little water or vinegar. A witness taking 
the oath will hold a spoon in the right hand, dip it into the liquid mix­
ture, stir it round and round, then swallow the ingredients. The tortor-
behor will watch the litigants and witnesses with great care during the 
course of a case, and, by the time it is drawing to a close, may have 
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formed a fairly accurate idea as to who is telling the truth, and who 
is not. If a witness has been bold enough deliberately to lie upon the 
medicine of the tortor-behor he must be punished for it, and it is 
necessary for the tortor-behor to punish him. He may do this by plac­
ing, or causing to be placed, a little medicine in his food, which will 
make him unwell or perhaps dangerously ill. Or he might so arrange 
matters that some disaster or trouble comes to a member of his family. 
This would at once be put down to the fact that he has sworn falsely 
upon the medicine in Court. The oaths taken in legal matters by 
the Mendi, and other African tribes, are of extreme importance in the 
administration of justice, for they compel both litigants and witnesses 
to speak the truth. It is the fear of the danger involved that prevents 
people from swearing falsely upon these medicines. 

When an important case is being tried in Court and the witnesses 
are being sworn, it is a custom for either side to produce their own medi­
cines ; that is, the complainant A will have his own medicine, upon 
which to swear defendant B, and defendant B will have his medicine, 
upon which to swear the complainant A, and the witnesses will have 
to take the oath on the same medicines. Sometimes a chief will 
compel the medicine-men in Court to swear upon some other medicine 
to the effect that they will administer the oaths in Court in the correct 
manner according to law; will allow the medicine to remain in 
full force upon anyone who dares to break the oath ; and will not allow 
any other person to tamper with the medicine with a view to de­
stroying or modifying its effects. Otherwise the medicine-man might, 
for a consideration, remove the effect of the medicine. That is to 
say, when a person is sworn on a certain medicine, and has not spoken 
the truth, it might be possible for him to bribe the tortor-behor, who 
would cause the medicine to have no effect by some certain mysterious 
and magic process. It would be immaterial what time elapses between 
the taking of the false oath and the administration of the poison by the 
tortor-behor, and, no matter how long afterwards it happened, it would 
be sure to be put down to the power of that particular medicine. It 
can be readily understood, then, what great power is wielded by the 
chief and the priests, who are able to play upon the superstitious minds 
of the people, through the agency of the particular medicines, upon 
which these oaths are taken. 

The laws of the native Courts are different from those of any legal 
tribunal in Europe, and their procedure may be contrary to our ideas 
of a fair trial. Nevertheless, these Courts have many times proved 
themselves capable of just and impartial decisions, and of unravelling 
the truth ; while many of their laws are excellent, and eminently adapted 
to the requirements of the country. For they have been gradually 
evolved after countless generations by a people who possess a civilisation 
and philosophy of their own. The following were some of the punish­
ments inflicted for the infringement of Mendi law, which were rigorously 



234 TRIBAL LAWS OF THE MENDI. 

enforced in the country, prior to the passing of the Protectorate Ordin­
ance : 

Murder.—The heaviest fine possible, which might extend to the 
whole family of the accused. If the fine was not paid it would probably 
mean death, or certain slavery. If a fine was inflicted it would be 
sufficiently heavy to ruin the accused, even if he were a wealthy man. 

Thz f t .—Flogging, or placing in the stocks, or both ; the restitution 
of all property, or its equivalent value. A heavy fine. Enslavement, 
or, if a bad case, loss of left hand. A subsequent case might mean the 
loss of the right hand. 

Witchcraft.—The guilty could be burned to death, and the whole of 
his property, and that of his family, confiscated. His family might also 
be sold into slavery. 

Rape.—Heavy fine, and placing in the stocks ; flogging or enslave­
ment, or all three punishments ; compensation to the family or husband 
of the person raped. 

Arson.—Restitution of all property destroyed. Fine, flogging, and 
placing in the stocks ; and, if a serious case, enslavement of the 
offender, but not his family. 

Assault.—Placing in the stocks for a certain number of days, flogging, 
or fine; or all three. In a bad case the offender might be sold into slavery. 

When a case has to be brought into Court the complainant goes to 
the chief, or to his representative, and pays the fee. The fee may be 
in cash or kind, its amount being assessed according to the wealth and 
status of the complainant, and to the importance of the case to be tried. 
When the fee has been paid the chief sends for the defendant. If he 
ignores this summons he can be brought by force, and may be tied, 
and is at once charged with contempt of Court and fined. This is known 
as giving him kassi; and a person guilty of any breach of local custom 
in Court or elsewhere, would be kassied. Upon the appearance of the 
defendant in Court, the chief, or his representative, informs him of the 
nature of the charge, and, if he pleads guilty, judgment can be given 
at once, and the expenses of the Court, together with the fees paid to 
the chief by the complainant, must be defrayed by him. If, on the 
other hand, the defendant pleads not guilty, a kind of betting transac­
tion takes place, and is settled before the case proceeds. In this betting 
transaction the complainant makes a statement to the effect that if he 
is wrong he will forfeit the whole of the money or goods he is about to 
place in Court. He then stakes by deposits, which, if they are in kind, 
often consist of native-made cloths. The defendant has to deposit an 
equal amount. At the termination of the case the person who wins 
the action receives the whole of these fees, and not the Court. The de­
fendant has also to pay court fees to the chief of value equivalent to 
those paid by the complainant. 

The case then opens by the speaker, lavari, addressing the two parties 
and the Court. The complainant then makes his statement, but with­
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out being sworn, and the Court asks for the names of his witnesses. 
The defendant also makes his statement, and gives the names of his 
witnesses. The witnesses play a most important part throughout the 
proceedings, and they are carefully sworn upon the medicines of 
either side. The oaths are taken with great solemnity, and with con­
siderable ceremony. The complainant and defendant, and also all the 
witnesses, usually have to undergo a severe cross-examination by the 
presiding chiefs or members of the Court. The case is really decided 
upon the corroborative evidence of the majority of the witnesses, who 
are called into the presence of the chiefs, one by one. If the evidence 
of the witnesses is equally in favour of both parties the case would be 
either dismissed or decided upon its merits. 

Judgment is given in open Court, and the expenses of the witnesses 
are assessed by the Court, each side having to defray the expenses of 
their own witnesses. These native Courts have done good work in the 
country. Many of the chiefs not only take a great interest in the pro­
ceedings of our own Courts, but have been granted commissions which 
entitle them to sit in Court as assessors and advisers upon native law. 
The chiefs have benefited by the example of the patience and skill shown 
by the British judges in doing their utmost to administer justice to all; 
and several of them make their best endeavours to try their cases with 
strict impartiality. They also sometimes request the assistance and 
advice of the Commissioner in their own legal cases. 

Some years ago, while travelling in the Mendi Hinterland near the 
Liberian frontier, an urgent message was sent to me by an important 
paramount chief to come and assist him to settle a complicated political 
case that had been giving considerable trouble in the country. I com­
plied with his request, and joined him at a large town some two days' 
journey away, where it was arranged his Court should be held. I did 
not enter this Court in the capacity of judge, but was there simply to 
give advice to the native judges, if it was asked for during, or upon the 
termination of, the proceedings. 

The case was a dispute between two powerful and important chiefs 
respecting certain property. Intricate native law was involved, and 
the dispute had been going on for years. The feeling was so intense 
between the parties that trouble was feared by the judges, which caused 
them to send to me to advise and help them. In the old days this case 
would probably have meant an appeal to arms and perhaps a disastrous 
internecine war. The case was an interesting one, and was conducted 
with the utmost decorum, quietness, good form, and order from start 
to finish. I sat amongst the judges, who consisted of seven paramount 
chiefs, and the only suggestion I was called upon to make throughout 
the proceedings was for the removal of one of the judges, who was dis­
qualified on account of his being a near relative of one of the litigants, 
and consequently having a stake in the dispute. The case lasted for 
three days, the Court sitting from early morning until sunset, and was 
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witnessed by a large crowd of interested spectators. There is no 
doubt that the finding in this Court was in every way just, although 
the chiefs had no notes with which to refresh their memories. A difficult 
and complicated case was thus settled by these paramount chiefs in a 
manner that would have done credit to any European court of justice. 

There are three kinds of property among the Mendi: 
(1) Public Property.—This belongs nominally to the chief as head 

of the tribal authority, he being the public trustee for it. It is adminis­
tered through the council of elders. 

(2) Family Property.—This is shared and owned by the members of a 
family, the trustee being the recognised and elected head of the family. 
Should he betray his trust, or prove to be a bad administrator, or misap­
propriate the money or property belonging thereto, or use it in a manner 
detrimental to the trust, the sons, daughters, brothers, and sisters of 
the deceased head of the family have the right to remove such property 
from the trustee. Or they may hand it over to another member of the 
family ; or, failing that, such property can be divided up between each 
member of the family concerned. The trusteeship can also be taken 
away from the head of the family by order of the Court or chief. When 
two parents, being the head of a family, die, and where they have also 
been trustees for any family property, the family in council have the 
right to elect one or more persons of the same family to look after or 
hold in trust such estate. If the family is an important one, and the 
property valuable, it is usual for the family to consult the sub-chief, or 
even the paramount chief, before finally electing the new trustee. The 
head of a family acting as trustee before a trustee is appointed is held 
responsible for any loss or damage to his trust. Property is kept in 
trust until the sons and daughters are legally entitled to inherit it. 
Where the head of a family is a brother, who is also trustee, and he dies, 
or becomes incapable of administering the trust, the brothers and sisters 
of the deceased have the first claim on the property. They are also 
responsible for the maintenance, instruction, and custody of his chil­
dren. Upon the death of all the brothers and sisters of a brother who 
was a trustee, the eldest son or daughter of the family can claim the 
property. If a father marries the daughter of his uncle, the eldest son 
of this marriage has the first claim to the property of his deceased father. 

(3) Private Property.—This is the private possessions of the indi­
vidual. It must have been acquired by his own efforts, by gift, or by 
inheritance. It can be seized for debt, but only after the judgment of 
the Court. Private property can also be confiscated for crime, including 
witchcraft, which among the Mendi is the most heinous offence of which 
a person can be guilty. Persons convicted of witchcraft not only lose 
their own property, but probably their lives as well. The property of 
their family would also be liable to forfeit, even if it were not proved 
to the satisfaction of the Court that they connived at, sheltered, or in 
any way assisted a member of their family, who was found guilty of it. 



INTERNATIONAL CRIMINAL LAW. 

[Contributed by G. GLOVER ALEXANDER, ESQ., LL.M.] 

CRIMINAL law has hitherto formed but a small part of International Law. 
Such part of it as is recognised at all by International Law falls under 
the department of Public International Law, and is confined to the subjects 
of piracy, offences against ambassadors, and similar matters. According 
to the system of International Law founded by Grotius, it could not be 
otherwise. Under that system the equality of all States, great or small, 
forming the Family of Nations, was recognised as the cardinal principle 
of the whole system, and it gives perhaps exaggerated importance to the 
subject of nationality and the independence of States. Moreover, under 
that system, there is no common international tribunal to try offenders, 
whether such offenders are States or individuals. The consequence of 
this view is that, with the exception of a few so-called " extra-territorial 
crimes," e.g. piracy, criminal law has hitherto been regarded by us as 
strictly national and territorial, and most nations or States have exercised 
criminal jurisdiction only within their own territories, and have jealously 
guarded that jurisdiction. Of course, each State punishes infractions of 
its own laws by persons within its territories, whether the offenders are 
its own subjects or aliens, provided it can apprehend them before they 
escape into the territory of another State. English Law, it is true, 
punishes certain offences against International Law, e.g. infringements 
of the privileges of ambassadors, breaches of the Foreign Enlistment 
Acts, etc. But it does so only to prevent ourselves being embroiled with 
other nations, and the punishment is administered according to and 
under our own domestic law. On the other hand, the law of each State 
has hitherto taken no cognisance of offences committed abroad, i.e. out­
side its territory and within the territory of another State by subjects 
of that State, being in fact prohibited by Public International Law from 
so doing. The result is that if a subject of one State commits a crime 
within the territory of that State, and then escapes into the territory of 
another State, he cannot be apprehended and punished there, because he 
is not a subject of that State, and did not commit the offence within its 
territory or jurisdiction. In modern times, however, influenced by the 
so-called " comity of nations," and subject to stringent conditions, most 
civilised States have entered into extradition treaties with each other, 
designed to secure the return of fugitives, and so avoid the possibility of 
the non-administration of justice. But apart from such treaties the 
international position might not unfairly be described, so far as regards 
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criminal law, as the negation of law and justice. In passing, it may 
be observed that much more attention has been given to this subject 
on the Continent than in England, probably owing to the influence 
of geographical position, and if it be true that it is difficult for foreigners 
to grasp and understand our legal conceptions and institutions, it is also 
true that it is equally difficult for us to grasp and understand the legal con­
ceptions and institutions of other countries, and to appreciate them fully, 
without special training and greater familiarity with the modes of thought 
and expression of foreign jurists than most English lawyers possess. 

International Criminal Law.—It is now proposed to change the 
position of criminal or penal law, so as to bring it within the pale of Inter­
national Law. M. Maurice Travers, the distinguished French jurist and 
author of several standard books on law, has written a work,1 which is to 
be completed in three volumes (two of which have already appeared), 
with this end in view. The first volume deals with Principes— 
Regies generates de competence des lois repressives. It is a plea for the 
greater recognition of criminal law in International Law, and its more 
extended application by the common consent of: States, or rather by a 
group or groups of States. 

After an Introduction (Avant Propos) in which he deals with the 
Definition du droit penal international et but du present ouvrage, he divides 
the subject into three parts, viz. : 

Part I.—Conception generate du droit penal international. 
Part II.—Droit Positif: determination de la loi au des lois applicables 

a la repression d'un fait determine. 
Part III.—La mise en oeuvre donnee, en droit positif aux regies des 

conflits des lois et au principe de 1'assistance internationale. 
The object of the present work, he says, while including within its 

scope International Criminal Law, is to determine in the first place the 
point of evolution attained by the principal legislations, and especially 
by French Law, then to contribute, in as large a measure as possible, to 
the rejection of principles which have become obsolete (surannes) and 
hurtful (nuisibles). 

Present Conceptions of Subject.—But his object is not only destructive. 
It is constructive, and that in a high degree. He points out that in the 
past and at the present, the conceptions of International Criminal Law 
have fallen under one of the four following heads : 

1. Territoriality (loi penale limitee au territoire) ; 
2. Personality active (loi repressive suivant le national partout ou il se 

transporte) ; 
3. Personaltie passive (loi punissant les faits lesant les nationaux dans 

leurs personnes ou leurs biens quelque soit le lien de perpetration) ; et 
4. Universality ; 

1 Le Droit Pinal International, et sa mise en ceuvre en temps de paix et en temps 
de guerre, par Maurice Travers, A vocal d la cour de Paris, Docteur en Droit, Laureat 
de I'Institut. 
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and he proposes the following tripartite grouping of the principal 
legislations : 

1. Those devoted essentially to the system of universality, e.g. 
Austria, Italy, Russia and Norway. 

2. Those devoted to the system of territoriality, e.g. England and the 
United States of America ; and 

3. Those having a mixed character, e.g. France, Germany and Switzer­
land. But he admits that such classification is arbitrary. 

The English View.—England in paiticular, he observes, is wedded to 
the territorial system [Le droit Anglais prend aussi pour base I'idee de 
territorialitee) ,x and he cites Archbold on Criminal Pleading (ed. 1905, 
p. 21) in support of this statement: 

Le principe general du droit criminel anglais est strictement territorial et 
local. Meme lorsqu'il s'agit de ses propres sujets, le Common Law anglais ne 
connait pas des crimes commis d I'Stranger ; il y a cependant de tres importantes 
exceptions introduites par la loi. 

Example 0! Difficulties to which Present System gives rise.—As an 
example of the confusion and difficulty caused by these conflicting 
systems, he takes the following hypothetical case : 

Prenons I'exemple de I'individu qui, place pres d'une frontiere, tire un coup 
de fusil et blesse ou tue un person dans le pays limitrophe. 

II nous parait difficile de nier que les deux Etats voisins sont egalement 
interesses a la repression, que I'ordre social est, dans les deux, egalement voile. 

Les pays ou se sont produites les consequences de I'acte ou la victime a ete 
soit blessee, soit tuee, ne peut admettre que, sur son sol, la vie humaine soit ainsi 
mise en danger. 

D'aulre part, I'impunite de I'auteur de I'acte produirait dans I'Etat d'ou a 
ete tire le coup de fusil, I'exemple le plus deplorable. 

Proposed Reform.—But how are these principles or systems, which 
are apparently so well and firmly established, to be changed and 
harmonised ? 

It may be said at once that M. Travers does not propose anything so 
heroic and unattainable as the immediate establishment of an Inter­
national Court of Criminal Justice. He leaves to each State the right 
to administer its own droit interne. But he does urge the establishment 
in each State of one or more bureaux de renseignements, and certain 
bureaux centraux internationaux, as a principe de solidarite ou d'assistance 
internationale, and as an improvement (amelioration) on the present 
system. 

It is part of the scheme of the League of Nations that there shall be 
a Court of International Justice ; indeed a workable scheme of such a 
Court was evolved and determined on at the first session of the League. 

1 Phillimore, International Law, ed. par Philipson, 1889, p. 299. 
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Such a Court will, however, for some time, if not always, be concerned 
with questions of la haute politique, between State and State, and will not 
deal with the affairs of individuals, unless they become matters of State, 
much less with criminal matters. And such Court has still to justify 
its existence, and the hopes of its well-wishers. It is not by such means, 
for which the world and the times are not ripe, as regards criminal law, 
that the desired end is to be attained. But he does think that the time 
is opportune for a great advance in our ideas of criminal law, and its 
better administration as between the different systems above mentioned. 
The chief idea underlying his thesis indeed is that criminal law is not a mere 
question of States and nations. It has a wider meaning and aspect. It 
concerns groups of nations, and within these groups it is possible to work out 
a better system of administration, which would avoid many, if not all, of the 
difficulties mentioned above, and render it less easy for a criminal to escape 
justice. Let us see how he develops this idea. In order to do so, it is 
necessary to return to his conception of International Criminal Law. 

Dominant Idea of International Criminal Law.—To begin with, he 
observes that the dominant idea of International Criminal Law is, that 
while every facility ought to be given for the manifestation of truth {pour 
la manifestation de la verite), and especially for the discussion and refu­
tation of charges (tout specialement pour la discussion et la refutation des 
charges), every effort ought equally to be made to reduce to a minimum 
those cases in which the existence of a conflict of laws causes a miscarriage 
of justice (de vient une cause d'impunite) and he asserts that the truth of 
the evidence is a matter that has frequently been lost sight of, particu­
larly in matters of extradition. 

Double Aspect of International Criminal Law.—He points out that 
International Criminal Law has a double aspect: 

Comme le droit international civil ou commercial, le droit penal international 
peut se presenter sous un double aspect. . . . 

II peut soit prendre celui d'une disposition de pur droit interne soit revetir 
celui d'un accord diplomatique. ... 

Cttte derniere forme est la plus parfaite. 

Its Essential Characteristics.—He next inquires what are les carac-
teres essentials du droit penal international, and says ils se deduisent de la 
nature meme du droit penal (interne). 

He rejects the ground of ordre public, which he says is a vague expres­
sion, and also that of defence (des mesures de defense) as those grounds are 
common to criminal law and their legislative dispositions. 

The conclusion at which he arrives, as to the nature of criminal law, 
is: 

Le droit penal apparait ainsi, dans chaque groupement, comme assurant le 
respect des regies considerees officiellement comme essentielles d la vie et d la 
prospSritS du groupe ; c'est, en un mot, au plus haut degre, un droit de defense 
sociale. 
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The true basis of droit penal (interne) is, in his opinion, protection 
sociale. 

He rejects also the idea of culpability or vengeance. 
Droit penal (interne) is therefore droit de defense sociale propre a un 

groupement. 
Its Nature.—Having thus arrived at the nature of droit penal [interne) 

he proceeds to deduce from it the nature of droit penal international, as 
to which he lays down four rules, which, he says, form I'ossature meme 
du droit penal international; as to what these four rules are we must 
refer our readers to the book itself. It is the third of these rules with 
which we are chiefly concerned, viz. : 

La loi penale d'un groupement etant une loi de defense sociale ne doit pas 
cesser d'etre competente par cela seul que la loi repressive d'un autre groupement 
reclame egalement le droit d'agir ; chaque loi penale doit accomplir le role qui lui 
est devolu : les competence legislatives se superposent en principe. 

It is this third characteristic of Droit Penal International that will 
give rise to most difficulties, both with lawyers and politicians. Of it 
he says : 

La troisieme idee, deduite de la nature du droit penal, celle de la superposition 
tout au moins de principe, des competences legislatives concurrentes, imprime au 
droit penal international un de ses caractdres les plus particuliers. 

La Superposition des Competences Legislatives Concurrentes.—This 
rule of the superposition des competences legislatives concurrentes is the 
key-note of the whole system, as advocated by M. Travers. It is a new 
idea, difficult to grasp, and the putting of it into operation (mise en 
ceuvre) will, we fear, be still more difficult, but it is an idea that deserves 
very serious consideration. The term competence seems to mean what 
we should call " applicability " or rather " cognisability " in our termin­
ology. Perhaps " justiciability " would be still nearer the mark, and the 
rule may be described, not inaccurately, as the overlapping or over-laying 
of jurisdictions. The result seems to be that where a crime has been 
committed, partly within the jurisdiction of one country and partly 
within that of another, either country (within the group) should have 
the right to try the offender for the full offence, according to its own laws, 
as if all the facts had taken place within its own jurisdiction or territory, 
or rather, independently of territorial considerations altogether. 

To take the example given above of a man who fires a gun across 
a frontier, while standing in the territory of one State, and kills a man 
in the territory of another State—on this theory of the superposition des 
competences he could be tried for the murder in the State in which he was 
standing (and where presumably he would be arrested), although the 
actual murder was committed in the other State, without any considera­
tion of nationality or territory, and without the trouble and expense of 
extradition proceedings, assuming they were possible. 
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Or, to take another example, also given by M. Travers, of a robbery 
planned in Switzerland, and perpetrated in France, the stolen property 
being received in England. In such a case the guilty parties could, on 
this theory, be tried for all three offences of conspiracy, robbery and 
receiving stolen property in England or Switzerland as well as in France. 
France already acts on this theory. 

But does not this theory itself involve a fiction, viz. the supposed 
abandonment or abolition of the frontiers that actually exist between the 
different States ? Is it not a case in which (to use the words of M. Travers) 
la conception viole ouvertement la realite ? Elsewhere M. Travers, on this 
very ground, viz. that they are opposed to reality, resolutely rejects all 
fictions, of which it must be confessed there are far too many in inter­
national law. 

Of course, under such a system, it would be necessary to adopt safe­
guards  aga ins t  t he  o f fende r  be ing  t r i ed  twice  fo r  t he  same  of fence  (pour  
assurer le respect de la maxime, non bis in idem), and also to avoid the 
accumulation of penalties (a eviter le cumul des peines pour un fait unique). 

The Practical Application of this Rule.—The practical means by which 
M. Travers hopes to see these ideas carried out, or put into operation 
(mise en ceuvre), are not, as has already been said, an Internationa] Court 
or Tribunal, but a Treaty, or series of treaties, between one large group 
of nations, or several groups, each group, large or small, recognising and 
binding itself to observe this rule of la superposition des competences legis­
latives concurrentes. This can only be done by des accords diplomatiques— 
par des traites, par la cooperation consentie, par la coordination, par I'aide 
ou assistance internationale—mais toujours par d'accord diplomatique. 
In fact, as he says : L'idee d'assistance internationale domine la mise en 
ceuvre du droit penal international (par. 36). 

Such a group might conceivably be found in the so-called Allies. But 
it seems more probable that, if the scheme were adopted, England, the 
United States and Canada would form one group ; France, Spain, 
Portugal and Italy, another ; Germany and Scandinavia, a third ; all 
Latin countries of Central and Southern America a fourth ; and so on. 

Reduced to its lowest dimensions, the theory or scheme is, that instead 
of the present chaotic, sporadic system of each nation or State administer­
ing its own criminal law within its own territories, with the help of 
extradition treaties, in the future, the administration of criminal law 
outside the boundaries or territories of each State shall be undertaken 
by a group of nations or States, if possible by one large group, not how­
ever by means of a common tribunal, but by each State (within the 
group) in which a criminal is arrested assuming full powers of juris­
diction. This would make a great change in the basis of international 
law as regards criminal jurisdiction. It remains to be seen how far the 
different States of the world, with their different systems of law and 
procedure, and the ever-present difficulty of diverse languages, will adopt 
it; but the theory is an ingenious and captivating one. 
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As M. Travers says : 

La meconnaissance de ce devoir d'aide internationale, jointe parfois a des 
particularity de procedure, entraine des impunites scandaleuses. 

International Criminal Law in Time 0! War.—" La guerre de 1914-18 
a attire de facon toute particuliere I'attention sur celles (ameliorations) qui 
concerneraient le temps de guerre." 

The German Government and its troops, as M. Travers says, have so 
constantly and so impudently violated the obligations imposed on them 
by international treaties and the laws and usages of war that a current of 
opinion, particularly strong in France, has deplored the suppression of 
facts of this nature, the creation of special legislation, and an inter­
national jurisdiction. The conclusion at which he arrives is : 

Malgre les avantages, I'un certain, I'autre douteux, que nous venons de 
mentionner, I'etablissement d'un tribunal international de nous apparait que 
comme un moyen exceptionnel qui ne peut etre mis en ceuvre qu'au moment de la 
paix. 

Here we enter the dubious region of politics, and opinions may differ 
as to the wisdom or otherwise of the establishment of such a Court and its 
work. But beautiful France lies stricken and still bleeding from the 
wounds inflicted on her by an unscrupulous foe, and our sympathies are 
with her. Upon one question we are all agreed: that it is the duty of 
every good citizen, both as a lover of his own country and as a lover of 
humanity, to do all that lies in his power, not only by lip-service, but by 
personal effort, to create a strong, healthy sentiment in favour of peace 
and the objects of the League of Nations, and so, as far as possible, to 
prevent future wars. 

As to the book itself, the greater part of it is devoted to the exposition 
of the principles above mentioned and illustrations showing how they 
would work in practice. Naturally most of the illustrations are drawn 
from French law and treaties, or other diplomatic arrangements to which 
France has been a party. A feature of the book is the very sparing use 
made of German writers and authorities, and the large use made of 
English and American. Before the war it would have been otherwise. 

In the second volume M. Travers continues the Regies generates de 
competence de la loi penal, and the exceptions to them, including com­
plicity, indivisibility and connexity. He deals also with the acquisition 
and change of nationality and industrial, artistic and literary property. 

Rejection 0! the Terms "State" and "Procedure," and the Division 
into Public and Private Law.—Consistently with the ideas enunciated 
above, M. Travers is of opinion that it is better to avoid, in this connection, 
the use of the word " State " (Nous croyons preferable d'eviter I'emploi 
du mot £tat) though he finds it impossible to do so on every occasion. 
The better term, we suppose, would be " treaty-group" or " treaty-power." 
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He also objects to the use of the word " procedure " (Nous riemployons 
pas le mot procedure, ce terme serait trop etroit; la competence, Vextradition 
rentrent dans cette mise en ceuvre). He rejects the distinction between 
public and private law : 

Cette question est, selon nous, quelque peu oiseuse. Rien n'est plus incertain 
que la ligne de demarcation qui separe les dispositions de droit public de celles 
de droit prive. 

These examples afford sufficient indication of his line of thought, and 
show that the scope of International Criminal Law is wider than that of 
droit penal interne. Should this idea be accepted and acted on there will 
be evolved a sort of super-criminal law, which will occupy a position 
midway between droit penal interne on the one hand, and the so-called 
public International Law on the other. It might be described as droit 
penal externe. 

The work (or rather the two volumes of it so far published), shows 
great originality, industry, power of analysis, and learning, and we wait 
with interest the third volume. When complete it will form a valuable 
addition to the literature, and, we hope, to the authority, of International 
Law. It breaks up new ground, it starts a new theory. It enlarges our 
outlook, and adds to our stock of jural conceptions. The learned author 
advocates an extended application of criminal law as part of Inter­
national Law, and advances good reasons for his view. At the same 
time he does not overlook the difficulties in the way, one of which is, as 
he says, la loi penal est de stride interpretation. 

In his view, Law is an experimental science, and the precedents of 
jurisprudence in a work of this kind ought to play the same role as clinical 
observations ought to play in a treatise on medicine. And finally he says, 
in words which he has prefixed to his book, and which express his method 
throughout: 

II faut, dans un ouvrage de droit, jaire ceuvre de sincerite, rejeter toute 
fiction, toute theorie qui n'est pas strictement conforme d la realite, et ne pas 
hesiter, en cas de necessite, a faire face aux besoins nouveaux par des conceptions 
nouvelles. 



THE CONSTITUTION OF ESTHONIA. 

[Contributed by R. T. CLARK, ESQ.] 

THE independent Republic of Esthonia is composed of the former Russian 
Government of Esthonia, the northern part (to Walk) of Livonia, the 
western corners of the Governments of Petrograd and Pskov and the 
adjacent islands. On the north and west it is bounded by the Baltic Sea 
(Gulf of Finland, Gulf of Riga), on the east by Russia, and on the south by 
Latvia. With an area of 47,500 kilometers, it contains very nearly 
1,750,000 inhabitants, of whom 90 per cent, are Esths, a race akin in 
ancestry and language to the Finns. Protestantism is the practically 
universal faith. The Esths have not been free since the day of heathenism. 
Germans, Danes, Swedes, Poles have all possessed the land as conquerors, 
and finally Russia absorbed the whole of the race into her Empire. In 
spite of age-long servitude, the depressing rule of the German landowners 
(Baits), and intense russification, the Esthonian language and culture not 
merely maintained themselves, but appreciably advanced, fostering, and 
being fostered, by that growing sense of nationalism that characterised 
the two decades before the war. The movement for autonomy was 
already important when the Russian Revolution broke out. On April 12, 
1917, a decree of the Russian Provisional Government provided for local 
self-government, under a National Council, for the Esthonian districts. 
This Council (Maapaew) met for the first time on July 14, and Esthonia 
virtually became a federal State in a Russian confederation. On the 
Bolshevik coup d'etat of November, the National Council declared itself 
the sovereign power in Esthonia until a Constituent Assembly could meet. 
On January 28, 1918, the Baits formally invited Germany to occupy the 
country, to which the Council, after protesting on February 7, replied on 
February 24 by declaring Esthonia an independent State, and constituting 
a Provisional Government under M. Paets. The Provisional Government 
was dissolved by the German invaders, and M. Paets arrested; but the 
National Council maintained itself by missions abroad, and was recog­
nised as a de facto governing body by Britain (May 3), France (May 15), 
and Italy (May 29), a recognition amplified by the British declaration of 
September 10. As soon as the German evacuation began, the National 
Council resumed power, reconstituted the Provisional Government, and 
held elections for the Constituent Assembly, which was opened on April 23, 
1919, and on May 19 proclaimed Esthonia an independent Republic. 

A peace with Bolshevik Russia which recognised the de jure inde­
pendence of Esthonia was signed at Tartu (Dorpat) on February 2, 1920. 

17 245 
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Finland recognised the republic as de jure independent, and by June 7, 
de facto recognition had been accorded by practically all the Powers. 

Organisation.—The first task of the Assembly was to frame a con­
stitution. The work was entrusted to a Commission of fourteen members, 
representing six parties, and including two ladies. M. Jaan Poska1 

acted as Chairman. A short preliminary constitution—the Organic Law 
—was drafted, submitted to the Assembly on May 21, 1919, and passed 
on June 4. It came into force on July 9, and remained in force till the 
State Assembly elected by the elections of November 27-29, 1920, met. 

Draft Constitution.—The Commission submitted a draft scheme to the 
Constituent Assembly on May 27, 1920, but it was greatly altered in 
particularly keen debates, lasting until June 15, when it was passed in its 
present form. The draft had at least the outstanding merit of being short 
and intelligible, and bears the mark of the politician's handiwork, as well 
as the jurist's. The Commission spent a whole year on it in genuine 
hard work, in which they were assisted by the best jurists in Esthonia in 
exhaustive examination of foreign constitutions, notably those of the 
United States, France and especially Switzerland. The draft scheme 
is simply a bold enough attempt at a democratic constitution on con­
ventional lines. It is, in fact, little more than an amplification of the 
Organic Law of June 1919, and has clear traces of imitation of the con­
stitutions consulted. In its final form, however, it is radically changed, 
and has several important features of deep interest to the student. 

As it now stands, the Constitution contains a preamble stating that 
the Esthonian people has drawn it up and accepted it through the Con­
stituent Assembly. It contains ten parts (89 Articles). 

Part I (" General Description," Arts. 1-5) defines the boundaries 
of the" independent, autonomous Republic of Esthonia," in which " the 
power of the State is in the hands of the people," proclaims the supremacy 
of the Constitution, and declares Esthonian to be the State language. 

Fundamental Rights. —Part II (" On the Fundamental Rights of 
Esthonian Citizens," Arts. 6-26) declares the equality of all citizens, and 
forbids marks of distinction, guarantees the inviolability of the person 
and the home, freedom of religion—there is no State religion—and con­
science, free (and compulsory) education (with guarantees for racial 
minorities), freedom of the press, inviolability of correspondence, the gift 
of petition, freedom of domicile, the right of association, and the right 
to strike, free choice of nationality, the right of minorities to form auto­
nomous cultural institutions, to use their own language before the organs 
of local self-government in districts where they are in a majority, and to 
address petitions to the central authority in their own language, the right 
of private property, a living wage, adequate economic conditions 3 and 
the piotection of maternity, old age, etc. 

1 M. Poska died on March 7, 1920, and was succeeded as chairman by 
M. Anderkop. 

*  C f .  German (1919) Constitution, Art. 151. 
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Part III (" On the People," Arts. 27-34) deals with the position of 
the nation as the governing citizen body. Arts. 27 and 29 are funda­
mental, and must be quoted : 

Art. 27.—The supreme executor of the State power in Esthonia is the 
people itself, through the medium of citizens having the right to vote. 

Art. 29.—The people exercises the State power (a) by plebiscite, (b ) by 
their initiative in legislation, (c) by the election of the Assembly. 

The plebiscite clause requires that a law shall remain unpromulgated for 
two months after the Assembly has passed it, if one-third of the legal 
number of members requires it so to remain. Thereafter, if 25,000 
electors demand a plebiscite, a plebiscite is held, and promulgation or 
non-promulgation is decided by the result. Twenty-five thousand 
electors have the light " to require that a law shall be passed, changed or 
cancelled." The request is submitted to the Assembly, which can either 
pass it as a law or reject it. In the latter case a plebiscite is held, and if 
the request receives a majority acquires thereby the force of a law. If the 
people either reject a law passed by the Assembly or accept a law rejected 
by it the Assembly ipso facto is dissolved and new elections held. Only 
the Budget, some financial measures, declaration of state of siege, mobili­
sation, etc., are not subject to plebiscite. Plebiscites are conducted under 
control of the Praesidium of the Assembly. 

State Assembly.—Part IV (" On the State Assembly," Arts. 35-56) 
lays down that " as the representative of the people the Assembly exer­
cises the legislative powers." It consists of 100 members (but can increase 
that number by a law) elected by universal secret suffrage on the principle 
of proportional representation. Elections take place triennially. It is 
governed by a President and Prsesidium which it elects; 50 per cent, of 
the members form a quorum. Members are privileged and salaried. 
Each member can put questions to Ministers, and 25 per cent, can 
interpellate, when an answer must be given. 

Part V (" On the Government," Arts. 57-67) lays down that " The 
Republican Government executes the governing Power in Esthonia." 
The Government consists of the State Head (Riigiwanem) and Ministers. 
The Assembly forms the Government (Art. 59). Their duties are laid 
down in Art. 60. " The Riigiwanem," says Art. 61, " represents the 
Esthonian Republic, and unifies the activities of the Republican Govern­
ment, presides over its meetings and is authorised " to interpellate any 
individual Minister." The Government (Art. 64) must resign on a vote 
of no confidence being passed.1 The Government establishes the State 
Chancery, which is superintended by the Riigiwanem, and directed by the 
State Secretary appointed by the Government. All acts need the signa­
ture of the Riigiwanem, the State Secretary, and the responsible Minister. 

1 Art. 64 says " the Government or its members," presumably not laying down 
the doctrine of collective responsibility. Members of the Government, be it noted, 
are not required to be members of the Assembly. 
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Courts of Justice.—Part VI (" On the Courts of Justice," Arts. 68-
74) says that the supreme judicial power is exercised by the State Court 
of Justice formed of judges elected by the Assembly. Other judges are 
appointed by the Court. Judges can be dismissed only by the Court.1 

Law of Government.—Part VII (" On Self-Government," Arts. 75-77) 

provides for the creation and election of local self-government bodies. 
This is a mere adumbration of future legislation intended to institute very 
comprehensive local autonomy. 

Defence.—Part VIII (" On the Defence of the State," Arts. 78-82) 
provides for the establishment of defence forces on the basis of universal 
obligation to take part in the defence of the Republic. This will form 
the subject of legislation. 

Taxation.—Part IX (" On the State taxes and Budget," Arts. 83-85) 
ordains an annual budget and provides against illegal taxation. 

Alterations in the Constitution.—Part X (" On the Power of Altera­
tion of the Constitutional Law," Arts. 85-9) declares that this Con­
stitution is " the unshaken rule for the actions of the Assembly, Courts 
and Government institutions." The initiative of alteration belongs to 
the people and the Assembly as laid down in Art. 31. 

The aim of the framers was obviously a constitution for a fully 
conscious and advanced democracy, and it is this aim that constitutes 
the difference, more than terminological, between it and older Constitu­
tions. The first article lays it down that power is in the hands of the 
people, not is vested in (Mexican, Art. 39) or emanates from (Belgian, 
Art. 25 ; German (1919) Art. 1) or resides in (Chilian, Art. 3), and Art. 27 
declares the people the supreme executor of State Power. It is the whole 
people, not merely the electoral body, which is merely the medium of 
expression. The Riigiwanem is Premier, but not President, because the 
electoral body is really the President. It chooses as instrument the 
Assembly which for its own instrument chooses the Government. In 
practice the executive power is exercised by the Government, whose head 
discharges presidential functions. Legislation is initiated by the Govern­
ment, the Assembly, and the electoral body, the latter by the plebiscite 
having final jurisdiction. By the initiative, which applies to all kinds 
of laws, a comprehensiveness existing, in Europe, only in some Swiss 
cantonal constitutions, the electoral body repairs—to quote Professor 
L. J. Johnson—the sins of omission, and by the referendum sins of com­
mission in its agents. The people actually does legislate, but everything 
is done to safeguard public security and the stability of the organs of 
government. Forcing a plebiscite is not an easy matter. The people 
cannot demand a plebiscite on a bill under discussion. The bill is passed 

1 This is interpreted to mean that the State Court judges are appointed per­
manently. It is not laid down that the Supreme Court is the ultimate authority, 
whether a law is constitutional or not. Some Esthonian jurists hold that this is so, 
but, in view of the silence of the Constitution and the Swiss analogy, the probability 
seems that no authority is necessary outside the Assembly itself. 
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and is promulgated as a law, unless one-third of the Assembly requires 
a two-months' suspension. During that time 25,000 electors 1 must be 
found to demand a plebiscite by the result of which promulgation or non-
promulgation depends. If non-promulgation is carried, a vote of no-
confidence is thus carried in the electoral body against the Assembly, 
which is ipso facto dissolved.2 The initiative procedure demands similarly 
25,000 electors. They submit a request that a new law shall be enacted 
or an old one cancelled or amended. The request, in the form of an 
elaborated draft, goes to the Assembly, and the Assembly either passes 
the draft, in which case it acquires the force of a law, or rejects it. If 
rejected the draft is submitted to a plebiscite, and if it is carried again 
the Assembly is dissolved. It is thus the duty of the Assembly, when the 
draft comes before it, to gauge the popular feeling, and act in accordance 
with it. If, having gauged it, the Assembly defies it, or if the Assembly 
gauges it wrongly, the Assembly is judged an unworthy instrument of 
the popular will and dissolution is justified. Dissolution is thus parallel 
to the Government's compulsory resignation after a vote of no-confidence 
has been passed, and the control of the Assembly by the people is analogous 
to the control of the Government by the Assembly. In this very simple 
control-system a President is out of place. To fit him into the system 
would require a further elaboration, which, by confusing the ordinary 
citizen, would weaken his actual grip on legislation, and a President is 
therefore dispensed with, his routine duties being part of the heavy 
burdens borne by the Riigiwanem.3 

Conclusion.—This is democracy of an advanced type, and if it invents 
little that is actually new—the inclusion of the right to strike, even with 
a D.O.R.A. proviso, is, I think, unique—the Constitution carries into the 
printed text more of the implication of pure democratic theory than any 
other, while its rejection of the soviet system shows a stern refusal to 
stray, even so tentatively as the German Constitution of 1919, out of the 

1 Roughly 5 to 6 per cent, of the electors. In the American States the per­
centage varies from 5 to 8 per cent. 

2 There is a difficulty here which further legislation on procedure is required to 
settle. The Government, while it only resigns on a vote of no-confidence being 
carried, in theory apparently perishes with the Assembly. It does not remain in 
office after the Triennium, but is reconstituted by the new Assembly as a new 
Government, even if its personnel is unchanged. This implies a complete absence of 
organs of government, following a dissolution. The Government, it would seem, 
must function until the new Assembly comes into existence, i.e. at the declaration 
of election results. The new Assembly meets automatically, for there is no one 
competent to summon it, and here too amplification is necessary. 

* This fusion of the offices of State-President and Premier is not exactly similar 
to the absence of a President from the Communist system, which can dispense with 
any democratic instrument or institution as easily as could the Thirty Tyrants. It 
s interesting to note, however, that the programme of the Russian " p&rti travailliste 
bourgeois " is identical in name with the Esthonian Liberals and, organised in Russia 
in 1917, foreshadowed in their party programme a Republic without a President. 
(G. Demorgny: Les Partis politiques et la Revolution russe, p. 83.) A similar fusion 
would apparently have been found in Georgia had that republic continued to live. 
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strictly democratic path. The great advantage its framers had was that 
they began de novo, and were not cursed, or blessed, with a constitu­
tional past. They have been able to incorporate freely the latest devices 
of democracy, and interpret in actual words much of the spirit underlying 
the older Constitutions. But, for success, they postulate as essential 
conditions a State of no great size in territory or population, a nation 
imbued with the stern discipline of enlightened patriotism, and an 
electoral body which is fully educated, which is supplied with, which can 
and which will, use all sources of information on a question at issue. 
Happily Esthonia, if it does not fulfil absolutely these conditions, approxi­
mates very closely to fulfilment, and we have therefore a good field for 
the trial of what is a really notable experiment in democracy based on 
complete confidence in a nation with absolutely no experience in national 
self-government, and deriving its inspiration from the old time declara­
tion of the constitution of Massachusetts: " All power residing originally 
in the people, and being derived from them, the several magistrates and 
officers of Government . . . are their substitutes and agents, and are 
at all times accountable to them." 

NOTE.—The text of the Organic Law is printed in the Bulletin d'Esthonie, No. 5. 
No. 10 of the same periodical contains a full summary of the draft Constitution. The 
Constitution is printed in the Baltic Review (Nos. 2 and 3), September and October 
1920. It can, I think, be obtained as a pamphlet. I made a preliminary study of 
it in the New Europe of August 12, 1920. There is no connected account of the new 
state up to date. M. Martha's L'Esthonie is valuable, but its progress can best be 
studied in the documents published by the Reval Government or in La Revue 
baltique (1918-19), Bulletin d'Esthonie (1919), The Esthonian Review (1919-1920), 
The Baltic Review (1920), Esthonia (1919: U.S.A.), M. Gaillard's L'Allemagne 
et la Baltikum and Mr. Ralph Butler's The New Eastern Europe are useful only 
because there is nothing else. I should like to express my thanks for valuable 
help to my colleague, Mr. W. D. Robieson, and to M. Kopwillem of the Esthonian 
Legation in London, to the latter not merely for much information, but also for 
consistent kindness and courtesy to a very troublesome seeker after knowledge. 



COMPULSORY ACQUISITION OF LAND IN AUSTRALIA.1 

Purposes o! Acquisition.—With the exception of the State of South 
Australia, all the States of the Commonwealth have empowered the 
central executives, or in some cases specific ad hoc bodies,2 to acquire 
land compulsorily for " public purposes." These latter purposes appear 
to be, though there exists no explicit statutory definition, any purposes 
which may be authorised by any particular Act to be carried out by any 
executive functionary or body on behalf of the central Government. In 
Queensland, Tasmania and Western Australia, a similar power is 
extended to local authorities incorporated by statute.® In the case of 
Victoria, this general power of local authorities is limited by the necessity 
of obtaining the consent of the Minister concerned.4 In New South Wales 
a similar detailed consent by the Legislature is necessary before a local 
authority may proceed to acquire land compulsorily.5 An exception, 
however, is made in the case of the municipality of Sydney, which may 
for the purpose of " town planning " and " housing reform " exercise 
these powers without any recourse to the Legislature.® 

In South Australia no general power of resumption has been granted. 
In the case of crown lands under perpetual or any other lease, there is 
a power of resumption for any public purpose.7 In the absence of any 
specific definition of " public purpose " it must be assumed that this also 
means any purpose authorised by statute. In the case of any other 
land, a specific power of acquisition must be included in each Act, which 
authorises any activity necessitating the exercise of such power. 
This withholding of executive authority is in marked contrast to the 
attitude of the other States. So far, specific powers of acquisition have 
been granted for the purpose of the Adelaide Sewers Act (No. 6 of 1878, 
s. 25), the Water-works Act (No. 269 of 1882) and the Water Conservation 
Act (No. 392 of 1886), and the Railway Commissioners Act, 1887. 

The Commonwealth Parliament has not granted general powers of 
1 Contributed by students of the Law School in the University of Melbourne : 

Messrs. E. G. Coppel, A. R. Henderson, H. P. Levy, B.A., R. J. Lowenstern, B.A., 
L. Mann, P. D. Phillips. 

2 E.g. Closer Settlement Acts (Vict.), 1915-18. Public Works Act (Vict.), 1915. 
Public Works Land Resumption Act (Queensland), 1906-16. 

3 Local Authorities Act (Queensland), 1902. Lands Resumption Act (Tasmania), 
1910. Western Australia, 2 Ed. VII, No. 47 and Amending Act 6 Ed. VII, No. 8. 

* Land Act (Vict.), 1915, s. 286. 
5 Public Works Act (N.S.W.), 1912, s. 37. 
• Sydney Corporation Amendment Act, 1905. 
7 Crown Lands Act (S.A.), 1915, s. 81. 
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acquisition for any of the purposes which it is empowered to execute 
under s. 51 of the Commonwealth Constitution. 

In addition, however, to these powers, each State has passed several 
Acts which give a power of acquisition for specific purposes.1 In most 
cases these Acts preceded thelater Acts instituting the more general powers, 
and hence there has been a duplication in the granting of such powers to 
the executive. The Closer Settlement Acts present, however, a par­
ticular form of activity, which is somewhat different from the usual 
" public purpose " and is dealt with separately.2 

No provision has been made for Closer Settlement in Western Australia. 
The only peculiar specific power of acquisition in this State is that extend­
ing to any land within twelve miles of the route of any new railway which 
may be constructed.3 

In Queensland the Closer Settlement provisions are limited to those 
estates valued at £20,000 or more. The total annual expenditure is not 
to exceed £500,000.* 

In South Australia the value of the estate is the same. But no such 
limitation exists in the resumption for irrigation and reclamation of land 
adjacent to the river Murray.5 

In Victoria there is no restriction on the value of the particular estates 
—the only limitation being that imposed by the grant of a limited appro­
priation for the purpose indicated.6 

In Tasmania the minimum value of the estate is £i2,ooo.7 

In New South Wales the minimum is £20,000, but it is necessary 
to obtain the approval of both Houses of Parliament before the power 
can be exercised.8 In all the States where powers of acquisition exist 
under Closer Settlement Acts, the powers have been extended by addi­
tional Acts to the settlement of returned soldiers and sailors on the land. 

In relation to the Commonwealth Government, two powers of com­
pulsory acquisition only have been granted. Under the Defence Act, 
1903-17, the Governor-General may give general or particular authority 
to resume lands for any naval or military purposes. 

By the Lighthouses Act, 1915, the Commonwealth Government may 
acquire compulsorily any lighthouse or marine mark or property used in 
connection therewith from any State, if it has failed to acquire the same by 
agreement. 

1 E.g. Railways Act (Queensland), 1914. Railway Construction Act (Tasmania), 
1919. Railway Land Acquisition Act (Vict.), 1915. Housing Act (N.S.W.), 
1912, No. 7. State Forests Act (N.S.W.), 1909, No. 7. State Coal Mines Act 
(N.S.W.) • 1912, No. 70. 

1 Closer Settlement Act (Queensland), 1906-17 ; (Tasmania), 1913 ; (Victoria), 
1915 ; (N.S.W.), 1904, No. 37. 

3 Railways Acts (W.A.), 1906 and 1915. 
4 Closer Settlement Act (Queensland), s. 2. 
# Crown Lands Act (S.A.), 1915. 
• Closer Settlement Act (Victoria), 1915. 
T Closer Settlement Act (Tasmania), 1913, s. 17 
8 Closer Settlement Act (N.S.W.), 1907, s. 4. 
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In regard to the postal service, a power of compulsory use of land 
for purposes incidental to the service has been granted without any power 
of acquisition. 

Who is authorised to acquire.—Where the compulsory acquisition 
of land is authorised, the power is ordinarily exercised by the authority 
charged with the execution of the purpose tor which the land is required. 
In undertakings of the central Government, the acquiring authority will 
be the Governor-General or Governor in Council (e.g. Commonwealth 
Lands Acquisition Act 1906, New South Wales Public Works Act, 1912) 
of the Minister in whose department the particular act of administration 
falls. In some cases, as in the acquisition of land for closer settlement, 
the advice of a Board possessing some independence is required (e.g., 
N.S.W., Closer Settlement Act, 1904 ; South Australia, Crown Lands 
Act, 1915 ; Tasmania, Closer Settlement Act, 4 Geo. IV, No. 39). In 
Victoria, the acquisition of lands for closer settlement is by the Closer 
Settlement Board itself (Victoria, Closer Settlement Acts, 1915, 1918). 
Where land is to be acquired for carrying out any work, the con­
structing authority or the promoters of the undertaking will exercise 
the power of acquisition (Queensland, Public Works Land Resumption 
Act, 1906-16, s. 4 ; Victoria, Public Works Act, 1915). 

Mode of Acquisition.—Broadly speaking, there are two modes of 
acquisition: by publishing a notification in the Government Gazette, or b}' 
serving a notice on the owners of the land required. In many instances, 
to the notification in the Government Gazette is added a similar notification 
in the local newspapers. Publication in the Gazette is sufficient to vest 
the title in fee simple in the Crown ; and all estates and interests in the 
land are thereby converted into claims for compensation. 

Under the Public Works Act (1912) of N.S.W. acquisition by notice 
to the parties interested is an alternative to the method outlined above, 
and is to be used where it seems possible to acquire the land required by 
agreement (ss. 42-47). 

In Queensland notification in the Gazette is provided for in the Closer 
Settlement Act (1906-17), and in the Discharged Soldiers Settlement 
Act (1917). This latter Act grants perpetual lease selections for farming 
(s. 4). 

Under the Public Works Land Resumption Act (1906-16), if the Crown 
is not the constructing authority, the latter shall lay before the Governor 
in Council a memoi ial of the land required, giving security for compensa­
tion to be paid, and a statutory declaration by the chief executive officer 
that all the provisions of this Act have been complied with, and that the 
constructing authority is of opinion that the said land is required. 
The Governor in Council then acquires the land by proclamation 
(s- 7)-

It is provided by the Railways Act (1914) that the Commissioner shall 
serve a notice of resumption on all persons having any estate or interest 
in the land to be acquired. This notice serves to vest the title in the 
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Commissioner m fee simple (ss. 48-9). The Land Act (1910-18) deals 
only with grazing leases. Notice of resumption is to be published in the 
Gazette, and a copy served on the lessee. Resumption shall take effect: 

( a )  In cases of resumption for public purposes, one month or later 
after service of notice. 

(b) In other cases in which compensation is not payable, six months 
after service or later. 

(c) In cases where compensation is payable twelve months after the 
final determination of the amount of compensation (s. 150J. 

Tasmania follows the model of N.S.W. as regards notification in 
the Gazette, and has also the common provision that a copy of this notifica­
tion is to be laid before Parliament. But by s. 18 of the Lands Resuma-
tion Act (1 Geo. V, No. 11) either House may within thirty days, by 
resolution, declare the notification void. This grant of parliamentary 
control is rather exceptional. 

In Victoria notice is given to the parties interested, under the Public 
Works Act (1915), and if they refuse to convey or show title the pro­
moters of the public undertaking, after depositing the purchase money 
and executing a deed-poll, become owners of the land (ss. 121-2). The 
Local Government Act (1915) combines both methods of acquisition, 
publication in the Gazette being followed within seven days by service of 
a notice on the owners, who may appear before the Municipal Council 
to support their objections. If the Council finds it necessary to take 
the lands compulsorily, the finding of the Council and all relevant docu­
ments are forwarded to the Minister, who may confirm or disallow the 
order. If he confirms the decision of the local authority, a notice to that 
effect is published in the Gazette (ss. 465-7). 

Notification in the Gazette is the method employed under the Closer 
Settlement Act, but the first step is a resolution of both Houses, indicating 
the land to be acquired (s. 35). 

In acquiring land for railways the Governor in Council may, if there 
is no township in the neighbourhood, declare in the Gazette that specified 
land, not exceeding 200 acres, should be acquired for township purposes 
(Railway Lands Acquisition Act, 1915, s. 36). 

In Western Australia publication in the Gazette is the method employed 
(Public Works Act, 1902). But notice of resumption may be annulled 
within ninety days. 

In South Australia the position is governed by the Crown Lands Act 
(1915). For resumption for general purposes three months' notice must 
be given (s. 56). In the case of Closer Settlement lands a full statement 
must be placed before Parliament within thirty days (s. 153). Notice 
to acquire large estates must be made in writing two years before the 
date of intended acquisition—and one year before in the case of irrigation 
land adjacent to the river Murray (s. 165). If, within six months, the 
price agreed upon has been paid or tendered, and the ownei has refused 
to sign a conveyance or transfer to the Crown, it shall be lawful for the 
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Government, by proclamation in the Gazette, to declare the land com­
pulsorily acquired (s. 170). 

In the case of the Commonwealth the Governor-General, having 
directed that land shall be acquired compulsorily, a notification is inserted 
in the Government Gazette, declaring that the land has been acquired for 
some public purpose expressed, and a copy of the notification is laid before 
Parliament. The publication in the Gazette operates to vest the land in 
the Commonwealth, free of all incumbrances, and all rights are converted 
into claims for compensation. Notice must be served on the owners, or 
such of them as can be found. The effect of the notification in the Gazette 
may be nullified by a resolution of either House of Parliament " where 
the land is Crown land of a State which is dedicated for a public park, and 
for the recreation or amusement of the public," and in all cases except 
where (a) moneys have been appropriated by Parliament for the purpose 
for which the land was acquired; (b) where the Government has sanctioned 
the proposed work, and money is legally available therefor ; or (c) where 
the Minister certifies that the estimated value of the land does not exceed 
£100. If the notification is so nullified, the owner has a claim for com­
pensation for damage suffered. (Lands Acquisition Act, 1906, ss. 14-19.) 

The Award of Compensation.—In the matter of the tribunals which 
assess compensation for lands acquired by compulsory process, various 
methods are met with in the several States. Although no one method 
can be laid down as common to all, each State has some such system as 
this : the person whose land has been compulsorily acquired, and the 
authority which has taken the land, each choose an arbitrator 1; the 
arbitrators, before they commence their sittings, appoint an umpire2 to 
whom disputed points may be referred ; the arbitrators then set about 
the determination of how much compensation is to be awarded.3 

Under Commonwealth Law,4 in the absence of agreement, claims for 
compensation are determined in Federal or State Courts, and may not be 
referred to arbitration by such Courts without consent of parties. 

The trial is by a judge without a jury.5 Interest at the rate of 3 per 
cent, is payable on the amount of compensation, as from the date of 
acquisition.6 

In New South Wales the owner can make a claim for compensation 
against the constructing authority and the Crown Solicitor, and, if 

1 In South Australia, if estates are " large " (i.e. of a value over £20,000), there 
is a third arbitrator, who is a judge of the Supreme Court (Crown Land Act, 1915, 
s. 172). 

2 In Tasmania the umpire—who is a judge of the Supreme Court—is a third 
arbitrator sitting with the other two (Closer Settlement Act, 4 Geo. V, c. 39, s. 36). 
Similarly Western Australia, if the disputed compensation is over ^500 (2 Ed. VII 
c. 47, ss. 48, 50). 

3 South Australia Crown Lands Act, 1915, s. 292. Victoria Public Works Act, 
1915. 

4 Lands Acquisition Act, 1906. 
5 Ibid., s. 37. 
• Ibid., s. 40 
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compensation cannot be agreed upon,1 the claimant can bring an action 
against the constructing authority 2 in the Supreme Court before judge 
and jury of four (or twelve if demanded). 

In Queensland3 compensation may be determined4 by the Land 
Appeal Court5 (consisting of the District Court Judge and two members 
of the Land Court). Under the Railways Act a claim can be made 
against the Commissioner of Railways, and if there is failure of agreement 
the compensation is to be determined by the Land Court6 with an appeal 
to the Land Appeal Court.7 Similar provisions appear in the Public 
Works Land Resumption Act, 1906-16, which Act is invoked by the 
Soldiers Settlement Act, 1917. 

In Victoria, under the Public Works Act, a Court of Petty Sessions 
determines claims for compensation under £50. If they are larger 8 they 
may be determined by a jury (or if called for a special jury) presided 
over by the sheriff. 

Under the Local Government Act, 1915, when the claim is under 
£500, it is to be determined by a police magistrate—whose decision is 
final—sitting as a Court of Petty Sessions; or, if the claim is over £500, 
by a County Court Judge from whom an appeal lies to a Judge of the 
Supreme Court9—without a jury—whose decision is final.10 

Basis of Award.—Generally speaking, the basis on which the award of 
compensation is made for the land resumed is the same in all States, 
though, in the case of South Australia, there is not the same definiteness 
that we get in the legislation of the other States. The Public Works 
Act, 1902, of Western Australia, s. 63, provides that, in determining the 
amount of compensation, four matters only are to be taken into account: 

1. The probable and reasonable price at which the land with improve­
ments on it, or the estate or interest of the claimant might have been 
expected to sell at the date of resumption, without regard to the increased 
value occasioned by the proposed public work. 

2. The damage sustained by the severance of the land from other 
adjoining land, or by such other land being injuriously affected. 

3. The Court may award an amount which it deems proper, not 
exceeding 10 per cent, on the amount ascertained under the provisions of 
this section for compulsory taking. 

1 Within ninety days after making the claim. 
2 In Tasmania, against the Minister (Public Purposes Act, 1 Geo. V, s. 112). 
3 Under the Closer Settlement Act, 1906-17. 
* Ibid., s. 19. 
6 Ibid., s. 17. 
® The Land Court is a permanent body, consisting of three expert land valuers. 
7 Railways Act, 1914, s. 60. 
8 Say over ^50. 
9 In Western Australia by 2 Ed. VII, c. 47, ss. 48 and 50, the police magistrate 

or Supreme Court Judge sits as President of the Compensation Court. 
10 Similar provisions appear in the Closer Settlement Act, 1915, where compensa­

tion is assessed only by the Supreme Court Judge. Also in the Railway Lands 
Acquisition Act, 1915. 
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4. To the compensation shall be added the rents and profits received 
form the land from the day of taking to the making of the award, allowing 
for the cost of collecting, or, at the Minister's option, interest on the 
amount of compensation at the rate of 6 per cent, per annum. 

The first two of these provisions appear in all the other States with 
minor variations, such as the Victorian provision in the case of land for 
railways, that the compensation is to be limited to the value of the land 
on the day of the commencement of the session of Parliament during 
which the Act authorising the construction was passed. In Victoria and 
Queensland compensation is to be paid up to the value of the land, but 
the Acts do not provide how the value is to be reckoned. However, the 
Queensland Land Act, 1910-18, dealing with leaseholds for grazing, 
provides that the total amount payable for the value of the land to an 
incoming lessee for a term of years shall not exceed, exclusive of what 
is payable for improvements, a sum equal to 6d. for each sheep or 4s. 
per head of cattle on the carrying capacity of the holding multiplied by 
the number of years, up to ten, comprised in the remainder of the term. 
The Tasmanian Lands Resumption Act, 1900, 1 Geo. V, No. 11, enacts 
that the assessment of compensation shall be based on the valuation of 
the land on January 1 preceding the acquisition. Victoria and Tasmania 
provide for regard being had to enhancement or depreciation in value of 
the owner's land adjoining that resumed, owing to the carrying out of 
the work. This enhancement or depreciation is to be set off or added 
to the amount of compensation. Queensland has the same provision in 
the Railways Act, 1914, s. 256, and in the Public Works Land Resumption 
Act, 1906-16. Western Australia and South Australia make no provisions 
for this, and Western Australia appears to be the only State, providing 
specifically for 10 per cent, being added at the discretion of the Court for 
compulsory acquisition. 

In Western Australia the compensation Court may award easements 
over the land acquired, and take their value into account in awarding 
compensation. 

The position in N.S.W. follows the general plan. There are no 
provisions for enhancement or depreciation being taken into account. 
The value of the land at the time of notification in the Gazette, without 
reference to any alteration in value arising from the establishment of the 
public work or railway thereon, is the measure of compensation. Special 
provisions exist for compensation for damage caused by severance, or for 
damage to the surface caused by underground sewers or tunnels ; though 
in the latter case no compensation is to be paid unless the surface is 
damaged. Where land is resumed within five years of alienation, the 
compensation shall be the price paid by the grantee, together with a sum 
not exceeding 100 per cent, of that sum in addition to compensation for 
improvements. 



THE PLEBISCITE, NATIONALITY AND THE STATE IN 
INTERNATIONAL AFFAIRS. 

[Contributed by D. P. HEATLEY, ESQ.] 

FOR some years, even before the stupendous revelation that international 
law might be only an archaic law, a process of disintegration of thought 
had been going on, touching the principles that underlie the organisation 
and well-being of a State. Sovereignty was coming to be looked upon 
as a spent force. Too little heed was being taken that in both fact and 
right sovereignty, as Spinoza insisted, is a relationship, and that there 
is a true, as well as a false, absolute in political authority. We have to 
think both, and at once, of the capacities of the patient and of the powers 
of the agent or the wielder of authority. The State, we were, and are 
still being, told, is invited to retreat before an advancing trade union, or 
guild, or church. The residuum of right or power thereby left by the 
ascendant economic energy of the age to " the State," as a moderator 
and adjuster, becomes so petty, and is so precariously founded and so 
obviously retained on sufferance, that the road, though it may be 
perilous, is not long to the doctrine of Bakunin, that in the past the 
State was an evil, but was an historical necessity, and it must, just as 
necessarily, sooner or later disappear altogether. 

Facts—the significance of which consists in the relationship of thing 
to thing—are the parents of theories, and the historian's most fruitful 
field lies in the inquiry into the relation of what is thought to what is 
done in the course of political development. If we have need to-day of 
a Grotius, we have at least equal need of a Bodin, rather than of a Hobbes ; 
and the great works of both Bodin and Grotius were the children of wars 
—of civil wars for one, of international wars for the other. Bodin was 
the precursor, rather than the spiritual ancestor, of Grotius, not in time 
only, but also in thought, for it was necessary to define and secure the 
State before it was possible to define due relations of State to State in an 
international system. 

Bodin's Definition of the State.—With high courage Bodin defined 
State or Commonwealth in the very first words of his elaborate treatise, 
De Republica, and in the eighth chapter of the first book—the key chapter 
of the whole work—we see his special pride in defining sovereignty, which, 
he says, no jurist and no philosopher had hitherto defined. Respublica es 
familiarum rerumque inter ipsas communium summa potestate ac ratione 
moderata multitude>. Except for one attribute, the definition is not more 
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helpful than that of Cicero, when he is explaining respublica as the interest 
of the people: populus autem non omnis hominum coetus, quoquo modo 
congregatus, sed coetus multitudinis iuris consensu et communione utilitatis 
sociatus. The association of supreme power and reason is the charac­
teristic and troublesome feature in the first of these definitions, as the 
association of a community in right and advantage is the characteristic 
of the second. But Bodin's definition requires especially that there be 
sovereignty in the State. In the French version of his work he defines 
sovereignty (souverainte) as la puissance absolue <§- perpetuelle d'une 
Republique. In the words of the better-known Latin version, sovereignty 
imaiestas) is summa in cives ac subditos legibusque soluta potestas. The 
attribute permanence, although it is omitted from the definition in Latin, 
is essential for Bodin. It is insisted upon in the exposition that follows 
in the same chapter. Maiestas vero nec maiore potestate nec legibus ullis 
nec tempo/e definitur. If absolute power be given for only a short or a 
fixed time to one or many, they are not thereby invested with sovereignty. 
They are merely men put in trust. 

The Permanence of the State.—It is this attribute of permanence of 
constituted authority that came to lie at the root of the conception of the 
State. It was imperative to guard against the fluctuating and the 
transient in authority. The acceptance of this attribute led in normal 
reasoning to the minute, and almost morbid, solicitude of political 
thinkers for the " right institution " of a commonwealth. In the extreme 
it led to the advocacy of raison d'litat, which Machiavelli had required 
rather than justified. Whether the sovereign should be the sovereign 
one or the sovereign many does not affect the necessity for the principle 
and the quality at stake. The value of a sovereign authority clearly 
and not precariously constituted ; that is what was being sought and 
emphasised. Althusius, the ablest and most suggestive of Bodin's critics, 
a thinker who presents much of the wisdom of the Middle Age in politics, 
and almost the whole of the root idea of a school of thought far from 
silent in our own days, admitted that there is an authority in a State that 
is or should be permanent, although he would prefer to say that it is the 
kingdom or the people, rather than the king or the kingship, that is 
immortal. It is, however, to the authoritarians and absolutists, and not 
to the " monarcho-machic " school, that we look appropriately for 
insistence on the quality of permanence in sovereignty in a State : the 
king never dies ; the kingship never dies ; and the kingship is for the 
State. There were reasons, especially in the interaction of religion and 
politics, and in the painful choice for many between orthodoxy and 
loyalty, why the quality should be looked upon with suspicion, when it 
was given a constitutional, a formally constituted, embodiment; and the 
instruments devised and used for its enforcement were at times extra­
ordinary and arbitrary, not conforming to a rule of law. The leading 
domestic problem for States of the main European state system in the 
sixteenth and seventeenth centuries impeded the general acceptance of 
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this quality of the State. An inalienable sovereignty, such as Althusius, 
long before Rousseau, required for the people and for the people only, 
might be an uncontrolled tyranny in the hands of one, with or without a 
council ; in the hands of the many it might be, as Burke was to point out, 
a multiplied tyranny. " Who are the State ? " is both a harder and 
usually a more pertinent question than " What is the State ? " 

It is this quality of permanence of constituted authority, standing 
for rights and obligations, that gives political force to the impressiveness 
of Hooker and to the grandiloquence of Burke: 

As any man's deed past is good as long as himself continueth, so the act 
of a public society of men done five hundred years since standeth as theirs, who 
presently are of the same societies, because corporations are immortal: we 
were then alive in our predecessors, and they in their successors do live still. 

Society, for Burke, who is of kin to Hooker, is " a partnership, not 
only between those who are living, but between those who are living, 
those who are dead, and those who are to be born." We are only life-
renters of this England, not absolute possessors. We lose not only the 
significance and permanent wisdom of the politics of Burke, in their 
height and in their depth, but even the meaning of history as the life-
presentation of peoples in their living bodies politic, if, presuming to be 
plainly practical, we say that all this is merely mysticism forced into 
politics. The first duty of the State, once it has being and fruitful activity, 
and authority, is to provide for its own conservation. That is an im­
perious command on every high conception of the State. It is the teaching 
of continuity. It may have issue in its excess. It may lead to the 
doctrine of prescriptive rights and to the call for the exercise of sym­
pathetic, which may be arbitrary, powers for its enforcement. But, 
short of its excess, it is the teaching of a genuinely political conservatism 
of rights for the securities and advantages of civil society. It is a declara­
tion that there is a civil interest to be cherished ; that there are con­
stitutional instruments and rights and powers for cherishing that interest; 
but that all institutions are means, not ends. It is not the teaching of 
the conservatism of mere inertia of orthodoxy in forms and ritual and 
hierarchies. 

The Sovereignty and Continuity of the State.—It was pre-eminently 
in international relations that this idea of permanence of life and 
authority imparted an essential quality to the State, and it was im­
parted in that century when, in England not least, the quality seemed 
to be threatened in the conflict of home politics concerning sovereignty 
and the balance of parts in the Constitution. In the vast negotiations 
and great congresses, and the definitive treaty-making of the seventeenth 
century, the conception came to stand out clearly that a State is more 
than a government or a sovereignty or a people of the day merely— 
that it is to be regarded as a body politic with a past, present and 
future ; that it is the inheritor and the actual bearer and transmitter 
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of rights and obligations. It has sovereignty ; or within it there is 
a supreme power—power over its own subjects, although great may 
be the peril in the character and capacity of the power. Also, it has 
its rights and its obligations toward its equals—other States with like 
attributes. This quality of permanence was required, and had to be 
assumed, for stability and the fulfilment of contracts in international 
relations. Without it there could be no security either in the actual 
dealings of people with people, or in the reasoning of writers on 
public law. 

What is the State?—In politics the terms that are essential and in 
every-day use are the very terms that are least clearly defined. " A 
people," " nationality," " sovereignty," " the State " : a formula can 
easily be invented, and has too readily been invented, to cover each of 
these. But formula has to wrestle with realities. Political science has 
as its theme " The State " ; and yet it is possible to point to expositions 
of political thought and of constitutions and of governmental procedure 
and power that would be clearer and more consistent and helpful if the 
writers did not use the term " State " at all. Certainly in the study of 
the politics of history, as distinguishable and even distinct from a vague, 
discretionary or arbitrary political philosophy, with an arrogated preroga­
tive of the mind, we have to think of and come to know States before we 
begin to assign attributes to " The State." We must ask: Whose State ? 
Who are the people you are thinking of ? Of what quality, of what 
political aptitudes, are they ? What is the nature of the Constitution in 
which the people in question find part of the expression of its life and 
character—part at least of its identity as a people ? How comes and how 
is expressed that quality which is more and greater than the mere sum of 
the individual members of every group of men, and yet is essential to each 
of them as a true member—their common purpose and spirit, a general 
will, a will directed to a good that each member, in loyalty, should feel to 
be his own, and to which he must in his social self contribute ? " England 
could not tolerate this from Spain in 1589 ": perhaps we can define our 
" England " there and then. " France in 1789 had to recover herself." 
" France ? " Who or what is the France that is in the mind for 1789 ? 
What " self " ? 

These root questions are not viewed, and should not be viewed, from 
the same standpoint by politician, lawyer, historian and political thinker, 
although each can contribute to the approximation of success in deed to 
truth as tested by principle and ideal—an approximation which is the end 
of all politics. We see the difference in standpoint if we distinguish, as 
we should, between constitutionality and constitutionalism. Constitu­
tionality is a quality that, as Selden might have said, and wished us to 
say of prerogative, can be told what it is : it is for the lawyers and judges 
and a court of reference to tell, with a risk of legalism and rigidity. But 
a people is a living body politic. Constitutionality was largely with the 
King and the Crown lawyers under Charles I of England; constitutionalism 
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was then very largely with the Parliamentarians. Constitutionalism is 
process, not result—not something or some quality that has developed 
to completeness and realised its end. It marks the spirit of the polity 
of a people, a spirit that has to work out its meaning and to acquire 
strength through the struggles of that people: and such is the view of 
the historian. It proceeds along several lines ; there is not a uniformity 
of thought, or of action and endeavour ; and thus arises the sphere of the 
politician and his justification. The justification has its limits, since 
party exists for the State—the whole. Public law knows nothing of party. 
A party as soon as it is placed in power, a party man become minister 
(a healthily expressive word) is an instrument of the State. Even an 
Opposition should be " His Majesty's Opposition "—an Opposition in the 
interest of His Majesty ; and the majesty of the State, and the interest of 
the whole, are compelling and transcendent. There is, again, a constitu­
tionalism which may be presented to the mind in deference to an ideal 
for " the " State in general, and to the claims of a system of political 
thought. Such is the sphere of vision of the political philosopher; and 
where, endowed with the historical sense, he has regard to the books 
of life of the several great political peoples, and thinks of actual processes 
pursued and going on, and does not precipitately draw up the table of the 
law, he may do much to ally the present and actual with the ideal, much 
to ally the severity of the historian with the aspirations of the idealist. 
Just as legislation is necessary to correct and supplement laws, so con­
stitutionalism is necessary to correct and supplement, and by con­
tinuous and silent revolution change and adapt, the constitution by law 
established and accepted. 

It is illogical, and in the practice of politics it may be disastrous, not 
to distinguish these habits of mind, and the function of each. But it is 
sound and useful to assign to each its sphere and function. Each by 
holding fast to its own can help the whole. The philosopher does not 
allow us to lose sight of the general will; the politician and the historian 
have to think of the will of all, and may have to question the reality both 
of the " will " and of the " all." The historian may have in due time 
to record that the doctrine of the general will has been equalled in effect, 
subversive as much as creative, by the formula, " the right of a people 
to self-determination "—a formula which, in its English style, more than 
in its French,x is majestic and captivating. The doctrine is old, because 
the problem is old. But the opportunity has lately seemed glaring for 
its obtrusive enunciation. In every part of its texture the formula calls 
for analysis and scrutiny : right, and how it is to be secured, and how 
translated into power, and maintained as rightful power , people—what 
it is or who they are ; the self, if there is one, and the means present or 
available to the people, or to those who wish to stand forth as a people 
among the peoples, of expressing the will or of manifesting the claim of 
right to live a life that is their own ; and the relation of that people and 

1 Le droit des peuples de disposer d'eux memes ; le droit de libre disposition. 


