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INTRODUCTION

A. Introduction to the problem

After the Republic of Estonia joined the European Union in 2004, Estonian
courts had to start applying various European Union regulations, which had
become applicable in the European Union before the 2004 Eastern enlargement.
Among these were the European Union regulations on private international law'
(hereafter the ‘EU regulations on private international law’). By the time of
finishing this dissertation (1 of September 2018), fifteen EU regulations on
private international law were applicable in the Republic of Estonia and at least
two were foreseen to be applicable at some point in the future.” These regu-
lations cover almost all aspects of private international law — some include rules
on determining international jurisdiction or applicable law, some establish
conditions for the recognition and enforcement of foreign judgments, court
settlements and authentic instruments and some deal with cooperation between
the courts and other authorities of different Member States on serving
documents or taking evidence abroad.

The same issues, which fall under the scope of application of the EU regu-
lations on private international law, are also at the heart of the so-called legal
assistance treaties (or ‘mutual legal assistance treaties’, ‘conventions on
judicial assistance’” or ‘conventions on legal cooperation and mutual

' The term ‘private international law’ is used in this dissertation as referring to both

disciplines — international civil procedure and conflict of laws. The author is well aware that
in the older Estonian legal literature the term ‘private international law’ (rahvusvaheline
eraodigus) has been used as referring only to the applicable law rules and not to the rules on
international civil procedure (See: A. Piip. Konfliktinormide tihtlustamine Balti riikides. —
Juriidiline Ajakiri Oigus 1937 No 8, p 343, 343; A. Piip. Rahvusvahelise diguse siisteem.
Tartu: K. O./U. ,Loodus® 1927, p 214; A. Piip. Rahvusvaheline eradigus. Tartu Ulikool,
1923 a. I semestri loengute kokkuvote. Tartu: Jirgensi Paljundus 1923, p 1; 1. S. Pereterski,
S. B. Krdlov. Rahvusvaheline eradigus. Tartu: RK “Teaduslik Kirjandus” 1948, p 12—-13).
The author is also aware that in many other legal systems the rules on private international
law might not necessarily encompass the rules on international civil procedure. However, for
the sake of the reader (and since there can be no doubt that the rules on international civil
procedure and applicable law are nowadays, and especially in the context of the European
instruments, interrelated and often require similar interpretations), the term ‘private
international law’ is used in the dissertation as referring to both — to the rules on inter-

national civil procedure and to the rules on conflict of laws.

> For the exact list of these regulations with their relevant dates of entry into force and

application, see part: (E) (Description of the applied methodology), (a) primary sources.

* L. Kucina. The measure of quality of mutual legal assistance treaties. — International

Scientific Conference. The Quality of Legal Acts and its Importance in Contemporary Legal

Space. 4-5 October 2012. University of Latvia Press 2012, pp 529-539.

* A. Anthimos. Recognition of Russian personal status judgments in Greece: A Case Law

Survey. Russian Law Journal. Vol II 2014, Issue 3, pp 49-61.



assistance’® as these type of treaties are sometimes called in foreign® legal
literature), which the Republic of Estonia has concluded with third states
(hereafter the ‘legal assistance treaties concluded with third states’).’

The fact that the EU regulations on private international law and the legal
assistance treaties concluded with third states deal with analogous topics puts
pressure on the Republic of Estonia to renegotiate (or try to renegotiate) the legal
assistance treaties concluded with third states in so far as these treaties conflict
with the EU regulations on private international law.

Naturally, it is not in the interest of anyone to have two parallel (but
conflicting) regimes at the same time applicable in Estonian courts in inter-
national civil cases. Thus, it would be beneficial if the Republic of Estonia would
at least try to renegotiate one type of instruments. Since there are more states
which are bound by the EU regulations than there are states bound by the legal
assistance treaties concluded with third states and since the EU regulations are
newer and thus, hopefully, correspond better to the modern needs of commerce
and society in general, it would make sense to try to renogatiate the older
instruments (the legal assistance treaties concluded with third states) rather than
the newer EU instruments. In addition, having a common regime applicable in
all over the European Union would itself be something that the Republic of
Estonia should aim at, since the main commercial partners of the Republic of
Estonia are the other Member States of the EU."

In addition, it could also be argued that the Republic of Estonia has an
international obligation to (at least try to) renegotiate the legal assistance treaties
cocluded with third states. Such obligation could (currently)’ be derived from
Article 351 of the TFEU,'® which provides the following:

> D. V. Karapetyan. Jurisdiction, Recognition, and Enforcement of Court Judgments and

Arbitral Awards: Analyses and Recommendations to Improve Armenian and Russian

Legislation. 28 Review of Central and East European Law 2002, 1, pp 211-270, 229.

®  Note that similar treaties have been concluded between the other members of the former

Soviet block (for example, between the Russian Federation and Latvia). Due to the
educational background and language barrier of the author, these treaties and foreign case
law are not used as sources for the dissertation and it has been left to the authors from the
relevant jurisdictions to determine whether these treaties conflict with the EU regulations as

well.

7 For the exact list of Estonian legal assistance treaties see part (E) (Description of the

applied methodology), (a) primary sources. For a general overview on the Estonian legal
assistance treaties, see: E. JOks. International Legal Assistance Agreements of Estonia. Juridica

International. 1996, I, pp 6-—11.

¥ For example, according to the press release of 10 December 2018 by the Statistics Estonia

(Statistikaamet), in October 2018, the Republic of Estonia exported most of its products to
Finland (an EU Member State), the United States of America and to Sweden (also an EU
Member State). At the same time, most of the products imported to Estonia came from Fin-
land, Lithuania and Germany. See (in Estonian): https://www.stat.ee/pressiteade-2018-131

(01.01.2019).

’ In the older versions of the Treaties, the same obligation came (before the Treaty of

Amsterdam) from Art 234 and (afterwards) from Art 307 of the Treaty establishing the



“To the extent that such agreements'' are not compatible with the Treaties, the
Member States or States concerned shall take all appropriate steps to eliminate
incompatibilities established. Member States shall, where necessary, assist each
other to this end and shall, where appropriate, adopt a common attitude.”

Article 351 of the TFEU requires the Member States to take steps to eliminate
incompatibilities between the legal assistance treaties concluded with third
states and the “Treaties’ (that is — the TFEU and the TEU')". The reader might
at this point ask herself whether Article 351 of the TFEU also covers the
incompatibility between the legal assistance treaties concluded with third states
and the EU regulations enacted based on the (EU) ‘Treaties’. At this point it is
worth reminding the reader that all the EU regulations on private international
law are enacted on the basis of the (EU) Treaties.'* Thus, the Republic of
Estonia should be considered as being obliged to (at least) try to renegotiate the
legal assistance treaties concluded with third states, if such treaties conflict also
with the EU regulations. It would be contrary to international law, if the
Member States could deviate from their international obligations towards third
states simply by enacting EU regulations among themselves."> In additional,

European Community. See respectively: Treaty Establishing the European Community. — OJ
C 224, 31.08.1992, pp 6—79; Consolidated Version of the Treaty Establishing the European
Community. — OJ C 321E/1, 29.12.2006, pp 37-186. For the Treaty of Amsterdam, see:
Treaty of Amsterdam amending the Treaty on European Union, the Treaties establishing the
European Communities and certain related acts, signed at Amsterdam, 2 October 1997. — OJ C
340, 10.11.1997, pp 1-144; Some Estonian authors have derived the obligation to renegotiate
the legal assistance treaties from Art 6(1) of the Treaty of Accession to the European Union
2003. See: I. Nurmela and others. Rahvusvaheline eradigus. Tallinn: Juura 2008, p 35. For
the Treaty of Accession to the European Union 2003, see: Act concerning the conditions of
accession of the Czech Republic, the Republic of Estonia, the Republic of Cyprus, the
Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of
Malta, the Republic of Poland, the Republic of Slovenia and the Slovak Republic and the
adjustments to the Treaties on which the European Union is founded — Part one: Principles
Art 6. — OJ L 236, 23.09.2003, pp 34-35.

' Consolidated version of the Treaty on the Functioning of the European Union. — OJ
C326,26.10.2012, pp 47-200.

""" That is — the agreements concluded before 1 January 1958 or, for acceding States, before
the date of their accession, between one or more Member States on the one hand, and one or
more third countries on the other (this comes from the first sentence of Art 351 of the
TFEU). The Republic of Estonia acceded to the European Union on 1 of May 2004.
Therefore, in relation to the Republic of Estonia, the agreements referred to in Art 351 of the
TFEU should be international agreements, which were concluded before that date.
Consolidated version of the Treaty on European Union. — OJ C326, 26.10.2012, pp 13-46.
" As explained by Art 1(2) of the TFEU the ‘Treaties’ in the meaning of the TFEU are the
TFEU and the TEU.
"*" More precisely, on the basis of Art 81 (ex Art 65) in the current version of the TFEU.

"> For example, it has been stressed in international legal literature that Article 351(1) of the

TFEU may allow derogation not only from Union’s primary law, but also from secondary law.
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there can be no doubt that the legal assistance treaties and the EU regulations
constitute currently applicable competing regimes and as such, in principle,
might be ‘incompatible’ with each other in the general meaning of this term,
regardless of whether such conflict could also be regarded as an ‘incom-
patibility’ within the meaning of a particular legal instrument, such as the
TFEU. The assumption that the legal assistance treaties and the EU regulations
on private international law can be ‘incompatible’ with each other within the
meaning of the TFEU is also supported by various communications of the EU,
where the Member States have been reminded that they should renegotiate the
legal assistance treaties in order to eliminate any incompatibilities with the
Community acquis, including the EU regulations on private international law.'®
Lastly, also the Court of Justice has confirmed that secondary legislation of the
EU cannot be applied in order to ensure the performance by the Member State
of obligations arising under an international agreement concluded with non-
member countries."’

No legal research has so far been carried out in the Republic of Estonia as to
the extent of the incompatibilities between the EU regulations on private inter-
national law and the Estonian legal assistance treaties concluded with third states.
Thus, at the moment, it remains unclear how the Republic of Estonia should
fulfil its obligation referred to in Article 351 of the TFEU.

B. Research question

The aim of the dissertation is to determine whether (and to which extent) the
Estonian legal assistance treaties concluded with third states are incompatible
with the EU regulations on private international law within the meaning of TFEU
Article 351. This question constitutes the main research question of the
dissertation.

The aim of the dissertation is not to focus on the division of powers between
the European Union and the Republic of Estonia in possible renegotiations of
the legal assistance treaties concluded with third states.'® In addition, the

See: A. Rosas. The States in EU Law of International Agreements Concluded by EU
Member States. — Fordham International Law Journal. 2011, Vol 34, Issue 5, p 1304, 1321.

'® " See for example: Council of the European Union, Interinstitutional File: 2008/0259 (COD)
11191/09 ADD 1 REV 1 CODEC 878 JUSTCIV 155, 29/6/2009, p 2. See also: Council of
the European Union, Addendum to draft minutes 11806/09 ADD 1 PV/CONS 39 ECOFIN
509, p S.

""" Office National de 1’Emploi v Madeleine Minne. Case C—13/93. Judgment of the Court
(Sixth Chamber) of 3 February 1994. Available:

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:61993CJ0013 (01.09.2018).

" On the division of powers between the European Community and the Member States on

renegotiating the legal assistance treaties in the parts dealing with matrimonial matters,
parental responsibility and matters relating to maintenance, see: Council Regulation (EC) No

11



dissertation does not seek to evaluate the possibility or expected successfulness
of such renegotiations or even more — to answer the question whether there are
some other appropriate steps besides the renegotiations, which the Republic of
Estonia could take in order to fulfil the obligation derived from Article 351 of
the TFEU. The dissertation is also not concerned with the question which is the
exact role of Article TFEU in achieving the balance between international and
EU law." Although answers to these questions are relevant in order to decide
on the future steps, which the Republic of Estonia should take in order to fulfil
its obligation under Article 351 of the TFEU, answering these questions would
require a very different research methodology than could be offered by a private
international law analysis. Thus, the research question of this dissertation has
intentionally been limited only to the question whether (and to which extent) the
rules on private international law contained in the Estonian legal assistance
treaties concluded with third states and the EU regulations on private
international law are incompatible with each other within the meaning of Article
351 of the TFEU.

664/2009 of 7 July 2009 establishing a procedure for the negotiation and conclusion of
agreements between Member States and third countries concerning jurisdiction, recognition
and enforcement of judgments and decisions in matrimonial matters, matters of parental
responsibility and matters relating to maintenance obligations, and the law applicable to
matters relating to maintenance obligations. — OJ L 200, 31.07.2009, pp 46-51. On the
division of powers between the European Community and the Member States on
renegotiating the legal assistance treaties in the parts relating to contractual and non-
contractual obligations, see: Regulation (EC) No 662/2009 of the European Parliament and
of the Council of 13 July 2009 establishing a procedure for the negotiation and conclusion of
agreements between Member States and third countries on particular matters concerning the
law applicable to contractual and non-contractual obligations. — OJ L 200, 31.07.2009, pp
25-30. For a general overview on the division of competences between the union and the
Member States while concluding private international law instruments, see the so called
“Lugano II” opinion: The Court of Justice of the European Union. Opinion 1/03 of
7 February 2006, Opinion of the Court (Full Court) 2006 ECR 2006, I-1145. See further on
this topic: M. Cremona. External Relations and External Competence of the European
Union: the Emergence of an Integrated Policy. — P. Craig and G. de Burca (eds). The
Evolution of EU Law 2™ ed. Oxford: Oxford University Press 2011, pp 217-268; A. Dash-
wood and others. Wyatt and Dashwood’s European Union Law. Oxford and Portland
Oregon: Hart Publishing 2011, pp 899-951.

" For a rather critical view on Art 351 of the TFEU, see: J. Klabbers. The Validity of EU
Norms Conflicting with International Obligaitons. — E. Cannizzaro, P. Palchetti and R. Wessel
(eds). International Law as Law of the European Union. Martinus Nijhoff Publishers: Leiden
2012, pp 120-121.

12



C. Structure of the dissertation

The dissertation has been divided into two parts in order to best answer the
main research question of the dissertation. The first part of the dissertation (1.
Chapter) seeks to establish to which extent the EU regulations on private
international law and the legal assistance treaties concluded by the Republic of
Estonia with third states could potentially have an overlap as to their scopes of
application. If the two types of instruments do not share overlapping scopes of
application, the incompatibilities between the two types of instruments cannot
occur in practice.

Unfortunately it is not so easy to determine to which extent the Estonian legal
assistance treaties and the EU regulations on private international law have
overlapping scopes of application. While general disconnection clauses® on the
relationship between the international and EU instruments are often contained in
the newer international conventions”' and EU regulations,” the legal assistance
treaties concluded with third states do not, in contrast, contain any clear clauses
on possible conflicts or even the scopes of application of these treaties.
Therefore, the relationship between the legal assistance treaties and the EU
regulations remains somewhat unclear, regardless of Article 351 of the TFEU
giving priority of application to the legal assistance treaties. Even if an EU
instrument (such as the TFEU or a particular private international law regulation)
would contain a clause giving priority of application to the legal assistance treaty,
the exact relationship between the two types instruments is complicated, as the
legal assistance treaties do not contain any clear rules as to their scope of
application.

Since the scope of application of the legal assistance treaties remains unclear,
one should, in order to establish whether the incompatibilities between the legal
assistance treaties and the EU regulations on private international law could
potentially arise in practice, first analyse whether it is possible that the scopes of
application of the two types of instruments overlap. In order to do so, the first
chapter of the dissertation starts by mapping the scope of application of the EU

20 . . . . . . .
A term ‘disconnection clause’ is generally used in private international law to refer to a

clause dealing with a relationship between two different instruments applicable in similar

matters.

' See for example Art 26 of the draft Hague Convention on the Recognition and Enforce-

ment of Judgments: Hague Conference. Special Commission of the Recognition and Enforce-
ment of Foreign Judgments. February 2017 Draft Convention. Available:
https://assets.hcch.net/docs/d6f58225-0427-4a65-8f8b-180e79cafdbb.pdf (01.09.2018).

2 See for example: Arts 6773 of the Brussels I (Recast) Regulation (Regulation (EU) No
1215/2012 of the European Parliament and of the Council of 12 December 2012 on
jurisdiction and the recognition and enforcement of judgments in civil and commercial
matters (recast). — OJ L 351, 20.12.2012, pp 1-32). See in contrast the Small Claims
Regulation (Regulation (EC) No 861/2007 of the European Parliament and of the Council of
11 July 2007 establishing a European Small Claims Procedure. — OJ L 199, 31.07.2007, pp
1-22), which does not have any such provision.

13



regulations on private international law and then proceeds to establishing the
scope of application of the legal assistance treaties concluded with third states.
Based on this analysis, a comparison between the scopes of application of the
two types of instruments is carried out in order to answer the question whether
the scopes of application of the two types of instruments could potentially
overlap. This is done throughout the first Chapter of the dissertation with a
greater emphasis in the second part of the first Chapter.

The second part of the dissertation (2. Chapter) seeks to establish whether
in a situation where the scopes of application of the two types of instruments
indeed overlap, it would be possible to identify any discrepancies or differences
between the provisions of the two types of instruments and whether such
discrepancies or differences could be considered as ‘incompatibilities’ within
the meaning of Article 351 of the TFEU.

A mere difference in the wording of the two types of instruments is clear to
any reader who has taken it upon herself to casually scroll through the texts of
the legal assistance treaties and the EU private international law regulation.
However, the fact that the texts of the two types of instruments differ does not
necessarily mean that the two types of instruments are ‘incompatible’ within the
meaning of Article 351 of the TFEU — an ‘incompatibility’ would have to be
something more — a different end-result to the parties, if one, but not the other
type of instrument, is applied.

Based on the general principle of international law”’ (and as also provided by
various disconnection clauses contained in the EU regulations)* in case of an
overlap between the scopes of application of the two types of instruments, the
legal assistance treaties concluded with third states would enjoy priority of
application over the EU regulations on private international law. Thus, the two
types of instruments cannot be concurrently applied and one might be tempted
to conclude that there can never be a conflict between the two types of instru-
ments. However, the incompatibilities between the two types of instruments
may still arise if the solution offered by the EU regulations on private inter-
national law (would they have been applied), would have fundamentally differed

» See Art 30(4)(b) of the Vienna Convention which provides that when the parties to the

latter treaty do not include all the parties to the earlier one, as between a State party to both
treaties and a State party to only one of the treaties, the treaty to which both States are parties
governs their mutual rights and obligations. See: United Nations. Vienna Convention on the
Law of Treaties 1969. Available: http://legal.un.org/ilc/texts/instruments/english/conventions/
1_1 1969.pdf (01.09.2018). See also Art 351 of the TFEU. On the relationship between Art
30(4)b of the Vienna Convention and Art 351 (former Art 307) of the TFEU, see:
P. Manzini, The Priority of Pre-Existing Treaties of EC Member States within the
Framework of International Law. — European Journal of International Law 2001 Vol 12
No 4, pp 781-782.

* See for example Arts 67—73 of the Brussels I (Recast) Regulation, Arts 68-69 of the
Maintenance Regulation (Council Regulation (EC) No 4/2009 of 18 December on
jurisdiction, applicable law, recognition and enforcement of decisions and cooperation in
matters relating to maintenance obligations. — OJ L 007, 10.01.2009, pp 1-79).

14



from the solution offered by the legal assistance treaties actually applied by the
courts. In these types of situations the application of the legal assistance treaties
could often be contrary to the underlying purpose of the EU regulations on
private international law, as the courts might, for example, determine jurisdiction
or applicable law completely differently under the legal assistance treaties than
they would under the EU regulations. Theoretically it would not be impossible,
for example, that a court would proceed with a case after having determined that
it has jurisdiction under a broad legal assistance treaty, but would stay or even
terminate proceedings under the corresponding EU rules due to it not having
jurisdiction under these rules. In these kinds of situations, the application of the
treaty rules, instead of the rules contained in the EU regulations could constitute
an incompatibility within the meaning of Article 351 of the TFEU.

In order to map the possible incompatibilities within the meaning of Article
351 of the TFEU which could arise if the legal assistance treaties are applied
instead of the EU regulations, the second Chapter proceeds from a well-known
division in modern European private international law: international juris-
diction, applicable law, recognition and enforcement of foreign judgments, court
settlements and authentic instruments and international cooperation between the
courts and other authorities relating to the service of documents or the taking of
evidence abroad.”

Based on the analysis carried out in both Chapters, general conclusions are
drawn in the end of the dissertation (Conclusions) in order to decisively answer
the question whether there are any incompatibilities within the meaning of
Article 351 of the TFEU between the EU regulations on private international
law and the Estonian legal assistance treaties concluded with third states. Hope-
fully, these conclusions will prove helpful to the Government of the Republic of
Estonia in order to decide whether it needs to take any action in order to
renegotiate the legal assistance treaties concluded with third states in the future.

D. Theses set forth for the defence

The main hypothesis of the dissertation is that there exist several incom-
patibilities within the meaning of Article 351 of the TFEU between the EU
regulations on private international law and the Estonian legal assistance treaties

» On such division, see for example: M. Bogdan. Concise Introduction to EU Private

International Law Second Edition. Groningen: Europa Law Publishing 2012, pp 3-5. Note,
however, that many authors still limit the concept of ‘(European) private international law’
to the topics of jurisdiction, applicable law and recognition and enforcement of foreign
judgments, ignoring the steps that the European legislator has taken in order to strengthen
the cooperation between the courts on taking evidence or serving documents abroad. For
such, more limited division, see for example: G. Van Calster. European Private International
Law. Oxford: Hart Publishing 2013, pp 1-2; J. Fawcett, J. M. Carruthers and P. North. (eds).
Cheshire, North & Fawcett Private International Law Fourteenth Edition. Oxford: Oxford
University Press 2008, pp 7-9.
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concluded with third states. The hypotheses used to prove the main hypothesis

are the following:

1. By comparing the wording of the EU regulations and Estonian legal assistance
treaties, it is possible to identify ‘obvious conflicts’ between the two types of
instruments. These are the conflicts which appear when the formulations
used in the two types of instruments differ from each other.

2. Not all ‘obvious conficts’ can be described as ‘true conflicts’. The ‘obvious
conflicts’ are ‘true conflicts’, if they constitute an incompatibility within the
meaning of Article 351 of the TFEU. The ones which do not, can be described
as ‘false conflicts’. A ‘true conflict’ would occur, for example in a situation
where, under one type of instrument, the law of one State would be applied
to a particular dispute, whereas under another type of instrument the law of
another State would apply. Similarly, a ‘true conflict” would occur when one
type of instrument would allocate jurisdiction to Estonian court, whereas the
other would not.

3. Even if] at first sight, the EU regulations on private international law and the
legal assistance treaties concluded with third states seem to accord with each
other by containing similar rules with similar wording, there could still arise
incompatibilities between the two types of instruments within the meaning
of Article 351 of the TFEU, if the legal assistance treaties are applied by the
courts in practice. Thus, the second type of incompatibilities between the EU
regulations on private international law and the legal assistance treaties
concluded with third states appears in the form of ‘hidden conflicts’. These
are the conflicts, which are not apparent when comparing the mere wording
of different types of legal instruments.

4. Both, true and false conflicts can be either negative or positive. A ‘negative
conflict’ occurs when there is a gap in the legal regulation, whereas a ‘positive
conflict’ means that the application of the two types of legal instruments lead
to different results.

5. The incompatibilities between the EU regulations on private international
law and the legal assistance treaties concluded with third states within the
meaning of Article 351 of the TFEU arise only in cases where the courts are
required to determine jurisdiction or applicable law. No incompatibilities
arise between the two types of instruments, if the courts apply the treaty rules
on the recognition and enforcement of foreign enforcement titles or when the
courts use the treaty rules in order to serve documents or take evidence abroad.

E. Description of the applied methodology

Two primary methods were applied when writing the dissertation. These methods
could be referred to as the comparative method and the method of teleological
interpretation of legal provisions. The process of solving the main research
question of the dissertation by using these methods can be described as follows.

16



First, the texts of the EU regulations on private international law and the
legal assistance treaties concluded with third states and the concepts used in
these instruments were compared in order to determine whether there exists any
incompatibilities between the provisions of the two types of instruments within
the meaning of Article 351 of the TFEU. While doing so, the relevant notions of
Estonian legal system, the legal systems of the Contracting Parties to the legal
assistance treaties concluded with third states and the autonomous interpretations
of the EU regulations by the Court of Justice of the European Union®® were
taken into account in order to determine whether the rules contained in the two
types of instruments cover the same legal issues. This was the application of the
comparative method.

Although the comparison of the texts of the two types of instruments revealed
several inconsistencies between the wordings of the legal assistance treaties and
the EU regulations, it was soon established that the mere comparison of the
texts of the two types of instruments was not enough in order to answer the main
research question of the dissertation. As it became clearer that the incom-
patibilities between the EU regulations on private international law on one hand
and the legal assistance treaties concluded with third states on the other could
also arise as hidden conflicts, a systematic and teleological interpretation of the
provisions contained in the relevant legal instruments was carried out. Such
interpretation proceeded from the theoretical exercise of imagining a situation
where a rule contained in the legal assistance treaty would be applied instead of
the rule contained in the EU regulation on private international law. The
possibility of such application was determined and the consequence of such
application then evaluated. If the application of a legal assistance treaty in place
of the EU regulations violated the underlying purpose of the EU regulations in
question, the existence of an incompatibility within the meaning of Article 351
of the TFEU was assumed.

In order to effectively carry out the comparative and teleologic interpretation
of the legal instruments in question, the dissertation used the following sources,
which, based on their role, have been divided into the primary and secondary
sources.

a) Primary sources
The primary sources for the dissertation were the texts of the EU regulations on
private international law and the texts of the legal assistance treaties, which the

6 With the entry into force of the Lisbon Treaty, the whole court system of the European

Union was renamed to the ‘Court of Justice of the European Union’, comprising of the Court
of Justice, the General Court and the Civil Service Tribunal. Although this name-change
became effective only as of the entry into force of the Treaty of Lisbon, in order not to
confuse the reader, the dissertation uses the term ‘Court of Justice of the European Union’
when referring to the older case law of the same court. For the Lisbon Treaty, see: Treaty of
Lisbon amending the Treaty on European Union and the Treaty establishing the European
Community, signed at Lisbon, 13 December 2007. — OJ C 306, pp 1-271.
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Republic of Estonia has concluded with third states. The existing (or proposed)
EU regulations on private international law, which could possibly give rise to
conflicts with the legal assistance treaties concluded with third states and which
where therefore used as primary sources while writing the dissertation are the
following:
o the Brussels I (Recast) Regulation (repealing its predecessor, the Brussels |
Regulation),”’
e the Brussels II bis Regulation®™ (repealing the previous Brussels II Regu-
lation)*” and its amendment proposal,*
e the Rome I Regulation,”’
the Rome II Regulation,’
e the Rome III Regulation,”

7 Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters. — OJ L 012,
16.01.2001, pp 1-23. The Brussels I Regulation was replaced by the Brussels I (Recast)
Regulation, but as provided by Art 66(2) of the Brussels I (Recast) Regulation, the old
Brussels I Regulation will continue to apply to judgments given in legal proceedings
instituted, to authentic instruments formally drawn up or registered and to court settlements
approved or concluded before the date of application of the Brussels I (Recast) Regulation.
Hence, Estonian courts are occasionally still bound to apply the Brussels I Regulation.

* Council Regulation (EC) No 2201/2003 of 27 November concerning jurisdiction and the
recognition and enforcement of judgments in matrimonial matters and the matters of parental
responsibility, repealing Regulation (EC) No 1347/2000. — OJ L 338, 23.12.2003, pp 1-29.

* Council Regulation (EC) No 1347/2000 of 29 May 2000 on jurisdiction and the
recognition and enforcement of judgments in matrimonial matters and in matters of parental

responsibility for children of both spouses. — OJ L 160, 30.06.2000, pp 19-36.

" Buropean Commission. Proposal for a Council Regulation on jurisdiction, the recog-

nition and enforcement of decisions in matrimonial matters and the matters of parental
responsibility, and on international child abduction (recast). COM(2016) 411 final.
Available: https://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/1-2016-411-EN-F1-1.PDF
(01.09.2018).

*' Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June
2008 on the law applicable to contractual obligations (Rome I). — OJ L 177, 04.07.2008, pp
6-16.

" Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July
2007 on the law applicable to non-contractual obligations (Rome II). — OJ L 199,
31.07.2007, pp 40-49.

¥ Council Regulation (EU) No 1259/2010 of 20 December 2010 implementing enhanced
cooperation in the area of the law applicable to divorce and legal separation. — OJ L 343,
29.12.2010, pp 10-16. The Rome III Regulation (for the most part) become applicable in
Estonian courts as of 11 February 2018, as provided by Art 3(2) of the relevant Commission
Decision (European Commission. Commission decision (EU) 2016/1366 of 10 August 2016
confirming the participation of Estonia in enhanced cooperation in the area of the law
applicable to divorce and legal separation. C/2016/5137. — OJ L 216, 11.08.2016, pp 23-25).
For the proposal on the relevant implementing domestic legislation, see: Justiitsminis-
teerium. Perekonnaseaduse (PKS) muutmise ja sellega seonduvalt teiste seaduste muutmise

18



¢ the Maintenance Regulation,

e the Matrimonial Property Regimes Regulation®® (at the time of finishing this
dissertation, not yet applicable in the Republic of Estonia), *°

e the Propterty Consequences of the Registered Partnerships Regulation®® (at
the time of finishing this dissertation, not yet applicable in the Republic of
Estonia),”’

e the Succession Regulation,®

e the European Enforcement Order Regulation,”

seaduse eelndu (Rooma III). 14.07.2015. Available: http://eelnoud.valitsus.ee/main/mount/
docList/4674422a-ace5-436d-b787-9cd8e8b71495#1 WMOuM?7T (01.09.2018).

* Council Regulation (EU) 2016/1103 of 24 June 2016 implementing enhanced
cooperation in the area of jurisdiction, applicable law and the recognition and enforcement

of decisions in matters of matrimonial property regimes. — OJ L 183, 08.07.2016, pp 1-29.

* According to Art 70(1) of the Matrimonial Property Regimes Regulation the majority of

the provisions of this regulation apply from 29 January 2019. Note also that at the time of
finishing this dissertation (01.09.2018) the Republic of Estonia had not taken part in the
adoption of this regulation. However, since the Government of the Republic of Estonia had
expressed a wish to join the regime of the regulation in the future, the regulation was used as
a source in the dissertation as it was presumed that it would, at one point, be applicable in
Estonia. For the relevant government decision, see: Riigikantselei. Eesti seisukoht ndukogu
otsuse, millega antakse luba tShustatud koostéoks kohtualluvuse, kohaldatava diguse ning
otsuste tunnustamise ja tditmise valdkonnas rahvusvaheliste paaride varalisi suhteid késitle-
vates asjades, mis holmavad nii abieluvarareziime kui ka registreeritud kooselust tulenevaid
varalisi tagajérgi, eelndu kohta. Available: http://eelnoud.valitsus.ee/main/mount/docList/
09abf901-882a-4244-aff1-4a430000f58d#6SNocAGa (01.09.2018).

%% Council Regulation (EU) 2016/1104 of 24 June 2016 implementing enhanced cooperation

in the area of jurisdiction, applicable law and the recognition and enforcement of decisions
in matters of the property consequences of registered partnerships. — OJ L 183, 08.07.2016,
pp 30-56.

7 According to Art 70(2) of the Registered Partnerships Regulation the majority of the
provisions of this regulation apply from 29 January 2019. At the time of finishing this
dissertation (01.09.2018), the Republic of Estonia had not taken par in the adoption of this
regulation. However, since the Government of the Republic of Estonia had expressed a wish
to join the regime of this regulation in the future, the regulation was used as a source in the
dissertation, as it was presumed that it would be applicable in Estonian courts in the future.
For the relevant government decision, see: Riigikantselei. Eesti seisukoht ndukogu otsuse,
millega antakse luba tohustatud koostdoks kohtualluvuse, kohaldatava diguse ning otsuste
tunnustamise ja tditmise valdkonnas rahvusvaheliste paaride varalisi suhteid kisitlevates
asjades, mis hodlmavad nii abieluvarareziime kui ka registreeritud kooselust tulenevaid
varalisi tagajargi, eelndu kohta. Available: http://eelnoud.valitsus.ee/main/mount/docList/
09abf901-882a-4244-aff1-4a430000f58d#6SNocAGa (01.09.2018).

¥ Regulation (EU) No 650/2012 of the European Parliament and of the Council of 4 July
2012 on jurisdiction, applicable law, recognition and enforcement of decisions and acceptance
and enforcement of authentic instruments in matters of succession and on the creation of a
European Certificate of Succession. — OJ L 201, 27.07.2012, pp 107-134.

" Regulation (EC) No 805/2004 of the European Parliament and of the Council of 21 April
2004 creating a European Enforcement Order for uncontested claims. — OJ L 143, 30.04.2004,
pp 15-39.
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e the European Order for Payment Procedure Regulation’ and the regulation
amending it,*'

e the European Small Claims Procedure Regulation and the regulation

amending it,"*

the Protection Measures Regulation,*

the European Account Preservation Order Regulation,*

the Insolvency (Recast) Regulation*’ (repealing the Insolvency Regulation),*

the Service bis Regulation*’ (repealing the previous Service Regulation),”

the Evidence Regulation.*’

Although there are other European Union regulations, which, among
other provisions, contain some rules on private international law (such as, for
example, the Trademarks Regulation™ and the Community Design

“" Regulation (EC) No 1896/2006 of the European Parliament and of the Council of
12 December 2006 creating a European order for payment procedure. — OJ L 399, 30.12.2006,
pp 1-32.

! Regulation (EU) 2015/2421 of the European Parliament and of the Council of 16 Decem-
ber 2015 amending Regulation (EC) No 861/2007 establishing a European Small Claims
Procedure and Regulation (EC) No 1896/2006 creating a European order for payment

procedure. — OJ L 341, 24.12.2015, pp 1-13.

42 .
See previous footnote.

“ Regulation (EU) No 606/2013 of the European Parliament and of the Council of 12 June
2013 on mutual recognition of protection measures in civil matters. — OJ L 181, 29.06.2013,
pp 4-12.

* Regulation (EU) No 655/2014 of the European Parliament and of the Council of 15 May
2014 establishing a European Account Preservation Order procedure to facilitate cross-
border debt recovery in civil and commercial matters. — OJ L 189, 27.06.2014, pp 59-92.

45 Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May
2015 on insolvency proceedings. — OJ L 141, 05.06.2015, pp 19-72.

% Council regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings. — OJ L
160, 30.06.2000, pp 1-18.

7 Regulation (EC) No 1393/2007 of the European Parliament and of the Council of 13
November 2007 on the service in the Member States of judicial and extrajudicial documents
in civil and commercial matters (service of documents), and repealing Council Regulation
(EC) No 1348/2000. — OJ L 324, 10.12.2007, pp 79-120.

* " Council regulation (EC) No 1348/2000 of 29 May 2000 on the service in the Member
States of judicial and extrajudicial documents in civil or commercial matters. — OJ L 160,
30.06.2000, pp 37-52.

Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the

courts of the Member States in the taking of evidence in civil or commercial matters. — OJ L
174, 27.06.2001, pp 1-24.
" Council Regulation (EC) No 207/2009 of 26 February 2009 on the Community trade
mark (codified version). — OJ L 78, 24.03.2009, pp 1-42. Note that as of 01.10.2017 a new
trademarks regulation became applicable in the EU: Regulation (EU) 2017/1001 of the
European Parliament and of the Council of 14 June 2017 on the European Union trade mark. —
OJ L 154.16.06.2017, pp 1-99.
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Regulation®"), due to the specific nature of these regulations, they were not used
as sources in the dissertation.

The legal assistance treaties which could possibly conflict with the above-
mentioned European regulations on private international law are the legal
assistance treaties, which the Republic of Estonia has concluded with third
states before joining the European Union in 2004. These legal assistance treaties
are the following:

e the Estonia-Russia legal assistance treaty,”
e the Estonia-Ukraine legal assistance treaty.”

Although the Republic of Estonia has concluded two additional legal assistance
treaties with three other Member States of the European Union (a treaty>* with
Poland and a treaty” with Lithuania and Latvia), these treaties cannot give rise
to any conflicts with the EU regulations on private international law as the pro-
visions of the EU regulations override the provisions contained in the treaties
concluded with the other Member States of the European Union.>® The legal
assistance treaties concluded with the other Member States were therefore not
used as primary sources in the dissertation. However, Estonian case law on these
treaties was used as a secondary source, since the legal assistance treaties
concluded with the other Member States have almost analogously worded pro-
visions as do the Estonia-Russia and Estonia-Ukraine legal assistance treaties.

*' Council Regulation (EC) No 6/2002 of 12 December 2001 on Community designs. — OJ L

3.05.01.2002, pp 1-24.

2 Eesti Vabariigi ja Vene Foderatsiooni leping Gigusabi ja digussuhete kohta tsiviil-,

perekonna- ja kriminaalasjades. — RT II 1993, 16, 27; For the unofficial English version of
the Estonia-Russia legal assistance treaty, see Annex 1 (author’s translation). The Annex 1
contains the text of the Estonia-Russia legal assistance treaty as amended by the additional
Protocol added to the treaty in 2001. For the said protocol see: Eesti Vabariigi ja Vene
Foderatsiooni vahel 1993. aasta 26. jaanuaril sdlmitud lepingu “Oigusabi ja digussuhete

kohta tsiviil-, perekonna- ja kriminaalasjades” juurde kuuluv protokoll. — RT II 2002, 14, 58.

> Besti Vabariigi ja Ukraina leping digusabi ja digussuhete kohta tsiviil- ning kriminaal-

asjades. — RT II 1995, 13/14, 63. For the unofficial English version of the Estonia-Ukraine

treaty, see Annex 2 of the present dissertation (author’s translation).

> Besti Vabariigi ja Poola Vabariigi vaheline leping digusabi osutamise ja digussuhete

kohta tsiviil-, t66- ning kriminaalasjades. — RT IT 1999, 4, 22.

> Eesti Vabariigi, Leedu Vabariigi ja Liti Vabariigi digusabi ja digussuhete leping. — RT II

1993, 6, 5.
% See, for example: Art 69 of the Brussels I (Recast) Regulation, Art 69 of the Brussels I
Regulation, Art 59(1) of the Brussels II bis, Art 25(2) of the Rome I Regulation, Art 28(2) of
the Rome II Regulation, Art 69(2) of the Maintenance Regulation, Art 75(2) of the
Succession Regulation, Art 20(1) of the Service bis Regulation, Art 21(1) of the Evidence
Regulation.
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b) Secondary sources

The secondary sources for the dissertation were the preparatory materials for the
legal assistance treaties concluded with third states, the preparatory materials
for the EU regulations on private international law, Estonian case law on the legal
assistance treaties and Estonian and EU case law on the EU regulations on
private international law and legal literature. More precisely, the relevant case
law is limited to the Estonian case law by county courts, circuit courts and the
Supreme Court and the case law of the Court of Justice of the European Union
on the EU regulations on private international law and on the relevant other
European instruments.’’

The Estonian case law, which was used in the dissertation, includes the case
law on the legal assistance treaties concluded with the other Member States of
the European Union. This case law was used since the wording of the legal
assistance treaties concluded with the other Member States is almost identical to
the wording of the legal assistance treaties concluded with third states. It is
therefore reasonable to expect that Estonian courts would be inclined to interpret
the two types of legal assistance treaties in the same way. Hence, the case law
on the legal assistance treaties concluded with the other Member States is relevant
in order to interpret the provisions of the legal assistance treaties concluded
with third states.

The case law of Ukraine and the Russian Federation was not used as a source
in the dissertation. The Ukrainian and Russian case law was excluded primarily
because the courts of these states are not obliged to apply the EU regulations on
private international law. Thus, it was presumed that the case law from these
jurisdictions is not instrumental in order to analyse the possible incompatibilities
between the EU regulations on private international law and the legal assistance
treaties within the meaning of Article 351 of the TFEU. In addition, a choice not
to use the case law of these courts was made for practical considerations as it was
impossible to obtain a comprehensive overview on the relevant case law from
Russian and Ukrainian sources and the author did not want to introduce an
element of chance into the research methodology of this dissertation. For similar
reasons case law on (or the texts of) the legal assistance treaties concluded
between the other members of the former Soviet block was not used as a source
in the dissertation.

> Namely, on the Rome Convention and on the Brussels Convention. The latter was a pre-

decessor to the Brussels I Regulation. To a large extent, the Brussels Convention and the
Brussels I (Recast) Regulation contain very similar provisions, such as the Rome I Regu-
lation and Rome Convention contain very similar provisions. Thus, the case law of the Court
of Justice of the European Union on the Brussels Convention and the Rome Convention can
be taken into account when interpreting the Brussels I (Recast) Regulation, the Brussels I
Regulation or the Rome I Regulation. For the Brussels Convention, see: 1968 Brussels
Convention on jurisdiction and the enforcement of judgments in civil and commercial
matters. — OJ L 299, 31.12.1972, pp 32—42. For the Rome Convention, see: Convention on
the law applicable to contractual obligations opened for signature in Rome on 19 June 1980.
Consolidated version CF 498Y0126(03). — OJ L 266, 9.10.1980, pp 1-19.
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The case law used in the present dissertation is limited to the judgments
which have been made by the Estonian courts and by the Court of Justice of the
European Union until 1 of September 2018 and which are available for the
reader in the publicly available databases. The Estonian case law can be found
in the following official databases: www.riigiteataja.ee (the county courts’ and
circuit courts’ decisions) and www.riigikohus.ee (the Estonian Supreme Court
decisions).

In order to illustrate the relevance of the legal assistance treaties concluded
with third states, Annex 3 of the dissertation provides a list of cases in which
the Estonian courts have relied on or have interpreted the provisions of the legal
assistance treaties concluded with third states. Since some Estonian judgments
are not published in the publicly accessible databases, it can, however, be
assumed that the number of cases where the legal assistance treaties concluded
with third states have been interpreted or relied upon by Estonian courts is
possibly bigger than demonstrated by the list provided in Annex 3. In addition,
it should be noted that there have been several instances where Estonian courts
should have relied on the provisions contained in the legal assistance treaties
concluded with third states, but did not do so for reasons which probably have
more to do with a lack of knowledge than with any elaborate legal analysis.”®

F. Overview of the existing legal research
on the topic of the dissertation

The dissertation is written by taking into account the relevant writings of
Estonian and European legal scholarship. However, to the best knowledge of
the author of the dissertation, there is currently no Estonian or European legal
literature where the possibility of conflicts between the EU regulations on
private international law and the legal assistance treaties concluded by the
Republic of Estonia with third states has been analysed from the point of view
of private international law. With the exceptions of the writings of the author of
the dissertation,” the topic of possible conflicts between the EU regulations on

% See for example, cases where the nationals or companies of the Contracting Parties to the

legal assistance treaties were involved in Estonian proceedings and where the courts made
no mention to the legal assistance treaties: Judgment of the Pérnu County Court of
29 November 2009 in a civil case No 2-09-27841; Judgment of the Viru County Court of
17 January 2008 in a civil case No 2-07-10838; Judgment of the Tartu County Court of
15 October 2007 in a civil case No 2-07-18869; Judgment of the Tartu County Court of
8 February 2012 in a civil case No 2-11-31162.

* M. Torga. § 490" V. Kdve and others. Tsiviilkohtumenetluse seadustik III. Juura 2018, p
231-232; M. Torga. § 316. — V. Kdve and others. Tsiviilkohtumenetluse seadustik II. Juura
2017, p 101; M. Torga. § 70. — V. Kove and others. Tsiviilkohtumenetluse seadustik I. Juura
2017, pp 413414, 418, 420; M. Torga. Eesti kohtumenetluses vajalike menetlusdokumentide
kéttetoimetamine valisriikides. Juridica 2017, III, pp 186, 187-189; M. Torga. Toendite
kogumine vélisriikides ning vélisriigi kohtutele tdendite kogumiseks abi osutamine. Juridica
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private international law and the Estonia legal assistance treaties concluded with
third states has been dealt with in Estonian legal literature only as a side
question® or as a question of public or European law.'

In addition, although analogous legal assistance treaties have been concluded
between the other states of the former Soviet block® and although such treaties
have served some attention in international legal literature,” to the best
knowledge of the author of the dissertation, the topic of possible incompatibilities
within the meaning of Article 351 of the TFEU between such treaties and the
EU regulations on private international law has so far not been extensively
researched in international legal literature.

2017, 11, p 97, 98; M. Torga. Rooma III médrus — uus reeglistik lahutusele kohalduva diguse
madramiseks. Juridica 2016, II, pp 132, 133—134; K. Jiirgenson and M. Torga. Maksejduetus-
menetluse (uuesti sOnastatud) médrus — samm tervendamise ja rahvusvahelise koostoo
suunas. — Juridica 2015 IX, pp 624, 627-628; M. Torga. Vilisriigi kohtulahendite ja muude
tditedokumentide tunnustamine, tdidetavaks tunnistamine ja tditmine Eestis. — Juridica
20151, pp 55, 59-60; M. Torga. Vilisriigis toimuva tsiviilkohtumenetluse m&ju Eesti tsiviil-
kohtumenetlusele. — Juridica 2014 IX, pp 680, 681-682; M. Torga. Kohalduva diguse ja
selle sisu kindlakstegemine rahvusvahelistes eradiguslikes vaidlustes. — Juridica 2014 V, pp
406, 408-415; M. Torga. Briisseli I (uuesti sdonastatud) maérus: kas pohjalik muutus Eesti
rahvusvahelises tsiviilkohtumenetluses. — Juridica 2014 IV, pp 304, 307-308; M. Torga.
Vilisriigist périt elatiselahendite tunnustamine, tdidetavaks tunnistamine ja tditmine Eestis. —
Kohtute aastaraamat 2013. Riigikohus, pp 61, 61-62; M. Torga. The relationship between
the Baltic private international law treaties and the European rules on jurisdiction and the
recognition and enforcement of foreign judgments. — Journal of the University of Latvia
“Law” 2013 1I, pp 248-259; K. Sein and others. International Encyclopedia for Private
International Law Estonia. Alphen aan den Rijn: Kluwer Law International 2013, 33-35;
G. Lepik and M. Torga. Hagi tagamine ja esialgne diguskaitse tsiviilasjades: rahvusvaheline
mddde. — Juridica 2013, X, pp 742, 744—745; E. Potter and M. Torga. Uus Euroopa périmis-
méérus ning selle koht Eesti rahvusvahelises tsiviil(kohtu)menetluses. — Juridica 2013, VII,
pp 517, 520-521; M. Torga. Rahvusvahelise kohtualluvuse kontrollimine. — Juridica 2013
III, pp 192, 195-197; M. Torga. Scope of application of private international law treaties
concluded between the Republic of Estonia and its Eastern European neighbours. — Kiel
Journal of East European Law. 1-2/2012, pp 4-12; M. Torga. Oigusabilepingute kohalda-
mine tsiviilvaidluste lahendamisel Eesti kohtutes. — Kohtute aastaraamat 2012. Riigikohus,
pp 76-81; M. Torga. Characterisation in Estonian Private International Law — a Proper Tool
for Achieving Justice between the Parties? — Juridica International 2011 XVIII, pp 84, 85—
87.

1. Nurmela and others (2008), p 35.

' A. Ehrlich, C. Ginter and T. Tigane. Loyalty to the EU and the Duty to Revise Pre-Acces-
sion International Agreements. — Juridica International 2013 XX, pp 121-132; M. Vahar.
Euroopa Liidu vilispddevuse piirid. Euroopa Liidu ainuvélispddevuse moju liikmesriikide
rahvusvahelistele lepingutele tsiviildigusalase koostdd niitel. Magistritéo. — Tartu Ulikool,

2010.

%" Soo, for example, the list of similar Latvian treaties on the web-page of the Ministry of

Justice of the Republic of Latvia: https://www.tm.gov.lv/en/participation-in-eu/international-
judicial-cooperation (01.09.2018).

% A. Anthimos (2014), pp 49-61; 1. Kucina (2012), pp 529-539; D. V. Karapetyan (2002),
pp 211-270.
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1. OVERLAPPING SCOPES OF APPLICATION
OF THE LEGAL ASSISTANCE TREATIES AND
THE EU REGULATIONS

1.1. Criteria for determining the overlap between
the scopes of application of private international
law instruments

In order to lay down foundations for the analysis of incompatibilities between
the provisions of the EU regulations on private international law and the legal
assistance treaties, which the Republic of Estonia has concluded with third
states, it is first necessary to determine whether these two types of instruments
could possibly have an overlap as to their scopes of application. There are four
criteria, which should be taken into account when conducting such analysis.
These criteria relate to temporal, material, personal and territorial scope of
application of the relevant instruments.”* Only if the two types of instruments
have (at least partly) overlapping temporal, material, personal and territorial
scope of application, is it possible for any incompatibilities between the twho
types of instruments within the meaning of Article 351 of the TFEU to arise.

The temporal scope of application (ratione temporis) of a particular private
international law instrument is determined by the date as of which the legal
instrument in question applies and the temporal range of proceedings to which
such an instrument could be applied. For example, the temporal scope of
application of the Brussels I (Recast) Regulation is determined, firstly, by the
date as of which the courts of the Member States had to start applying the
Brussels I (Recast) Regulation in order to determine international jurisdiction
and decide upon the recognition and enforcement of foreign judgments (that is
from 10 January 2015). In addition, the temporal scope of application of the
Brussels I (Recast) Regulation is limited by the date, as of which civil
proceedings had to be commenced in order for the provisions on international
jurisdiction contained in the Brussels I (Recast) Regulation to be applicable to
such proceedings and the date as of which a particular foreign judgment or
another enforcement title had to be made in order for it to benefit from the rules
on recognition and enforcement of foreign judgments which are contained in the
Brussels I (Recast) Regulation.®

% For a similar division on the scope of application of international treaties, see: O. Dorr

and K. Schmalenbach (eds). Vienna Convention on the Law of Treaties A Commentary
Berlin: Sprinter-Verlag 2012, p 477.

% See on this: Arts 66 and 81 of the Brussels I (Recast) Regulation. Note, that Art 66 of the
Brussels T (Recast) Regulation retains limited application of the previous Brussels I Regu-
lation. On the temporal scope of application of the previous Brussels I Regulation, see:
U. Magnus. Introduction — U. Magnus and P. Mankowski (eds). Brussels I Regulation 2™
Revised Edition. Munich: sellier european law publishers 2012, p 31; P. Mankowski. Arts
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The second criterion to be taken into account when evaluating the reach of a
particular private international law instrument relates to the nature of the disputes,
which the private international law instrument in question could possibly cover
(application ratione materiae). Correspondingly, the material scope of a particular
private international law instrument determines the type of disputes which can
give rise to the application of the provisions contained in that instrument. For
example, although arbitral disputes are excluded from the material scope of
application of the Brussels I (Recast) Regulation,” such exception is not made
to the Service bis Regulation®” and a similar exception is also missing from the
Evidence Regulation.”® Therefore, although it is generally held that an arbitral
tribunal itself cannot request assistance from the authorities of other states as the
arbitral tribunals are generally not considered as requesting ‘courts’ under the
various international instruments dealing with cross-border taking of evidence,”
it can be assumed that, the Evidence and the Service bis Regulations could

61-76. — U. Magnus and P. Mankowski (2012 I), pp 834-846, 882; T. Rauscher. Euro-
péisches Zivilprozessrecht. — T. Rauscher and W. Kriiger (eds). Miinchener Kommentar zur
Zivilprozessordnung mit Gerichtsverfassungsgesetz und Nebengesetzen. Miinchen: C. H.
Beck. 5. Auflage, 2017, Rn 474-475; P Stone. EU Private International Law 2" ed. Mas-
sachusetts: Edward Elgar Publishing 2010, pp 47-49; On the temporal scope of application
of the new Brussels I (Recast) Regulation and the relationship between the two instruments,
see: T. Rauscher. — T. Rauscher and W. Kriiger (eds) (2017), Rn 474-475; P. Mankowski.
Arts 80 and 81. — U. Magnus and P. Mankowski (eds). Brussels Ibis Regulation. Koln:

sellier european law publishers 2016, pp 1111-1114.

5 On the arbitration exception provided by Art 1(2)d of the Brussels I (Recast) Regulation,

see further: J. Harris and E. Lein. A Neverending Story? Arbitration and Brussels I: The
Recast. — E. Lein (ed). The Brussels I Review Proposal Uncovered. London: MPG Books
Group Ltd 2012, pp 31-56; M. Illmer. Brussels I and Arbitration Revisited The European
Commission’s Proposal COM(2010) 748 — final. — Rabel Journal of Comparative and
International Private Law 2011 Vol 75, No 3, pp 645-670; P. Rogerson. Art 1. — U. Magnus
and P. Mankowski (eds). (2016), pp 76—83; Gottwald. Briissels 1a-VO. Art 1. — T. Rauscher
and W. Kriiger (eds) (2017), Rn 24-36.

7 Art 1(1) of the Service bis Regulation limits the scope of application of this regulation to

civil and commercial matters without excluding arbitration. On the scope of application of
the Service bis Regulation, see: E. Storskrubb. Civil Procedure and EU Law A Policy Area
Uncovered. Oxford: Oxford University Press 2008, pp 95-101; T. Rauscher. EG-ZustellVO
Art 25 and 26. — T. Rauscher and W. Kriiger (eds) (2017), Rn 1.

5 Art 1(a) of the Evidence Regulation limits the scope of application of this regulation to
civil and commercial matters without excluding arbitration. On the scope of application of
the Evidence Regulation, see further: E. Storskrubb (2008), pp 118—124; T. Rauscher. EG-
BewVO Art 24. — T. Rauscher and W. Kriiger (eds) (2017), Rn 1.

% P. W. Amram. Explanatory Report on the Convention of 18 March 1970 on the Taking
of Evidence Abroad in Civil or Commercial Matters. Hague: HCCH Publications 1970, p 26.
The arbitral tribunals are generally allowed to request assistance from the national courts of
the place where the tribunal is located. These courts can in turn request assistance from the
authorities of the other states. On this position, see for example: O. L. Knéfel. Judicial
Assistance in the Taking of Evidence Abroad in Aid of Arbitration: a German Perspective. —
Journal of Private International Law 2009, Vol 5, No 2, p 281, 284.
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theoretically also apply in arbitration cases in national courts. More precisely,
provided that the national law of the court making a request under the Evidence
or the Service bis Regulations so allows, the courts of a Member State can ask
assistance under these regulations from the relevant authorities located in the
other Member States in order to obtain evidence to be used in the arbitral
proceedings taking place in their jurisdictions or serve judicial or extrajudicial”
documents related to arbitral proceedings. For example, this could be done by
Estonian courts as Estonian courts are competent to assist arbitral tribunals in
the taking of evidence or service of documents as provided by Estonian national
law, (Article 740(1) of the Estonian Code of Civil Procedure’").

The third criterion, which has to be considered when determining the scope
of application of a particular private international law instrument, relates to the
parties to the dispute (application ratione personae). The personal scope of
application of an instrument can limit the application of the provisions
contained in such instrument depending on the nationality or residence of the
parties involved. For example, the personal scope of application of a very well-
known international instrument — the Vienna Convention on the International
Sale of Goods (CISG)’* has been limited by its Article 1(a), which states that
CISG applies to contracts of sale of goods between the parties whose places of
business are in different Contracting States to the CISG."

" According to Art 1(1) of the Service bis Regulation, the Service bis Regulation can be

used in order to transmit judicial and extrajudicial documents from one Member State to
another. The term ‘extrajudicial documents’ has not been defined in this context, but since
the similar concept as used in the Hague 1965 Service Convention should be interpreted
widely, the same should probably be the case with the term used in the regulation. For the
meaning of ‘extrajudicial documents’ within the meaning of the Hague 1965 Service
Convention, see: Permanent Bureau of the Hague Conference of Private International Law.
Practical Handbook on the Operation of the Hague Service Convention. 3™ ed. Montreal:
Wilson & Lafleurm Ltée 2006, paras 65—70. For the Hague 1965 Service Convention, see:
Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial
Documents in Civil or Commercial Matters. Hague Conference on Private International Law.
Available: http://www.hcch.net/index_en.php?act=conventions.text&cid=17 (01.09.2018).

I Code of Civil Procedure (Tsiviilkohtumenetluse seadustik). — RT 12005, 26, 197; RT 1,

04.07.2017, 4.

™ United Nations Convention on Contracts for the International Sale of Goods. United

Nations Commission on International Trade Law. Available: http://www.uncitral.org/
uncitral/en/uncitral texts/sale goods/1980CISG.html (01.09.2018).

7 The list of Contracting Parties to the CISG can be found at the UNCITRAL web-page:
http://www.uncitral.org/uncitral/en/uncitral_texts/sale goods/1980CISG.html (01.09.2018).
On the exact scope of application of the CISG, see further: I. Schwenzer (ed). Commentary
on the UN Convention on the International Sale of Goods (CISG). Third edition. Oxford
University Press 2010, pp 30—47; S. Eiselen and others. UNCITRAL Digest of Case Law on
the United Nations Convention on Contracts for the International Sale of Goods. — The
Journal of Law and Commerce. 2012, Vol 30, pp 4-16; F. Ferrari. The CISG’s sphere of
application: Articles 1-3 and 10. — F. Ferrari and others (eds). The Draft UNCITRAL Digest
and Beyond: Cases Analysis and Unresolved Issues in the U.N. Sales Convention. Sellier
European Law Publishers. 2004, pp 21-95.
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Generally, private international law instruments (and civil law instruments in
general) have universal personal scope of application. That is, they apply regard-
less of the nationalities, residences, places of business’* and so on of the parties
to particular proceedings or legal relatiosnhips. Even if a particular instrument
refers, for example, to the nationality” or residence’® of a party as connecting
factors, it could theoretically still be applicable in all cases, regardless of the
nationality or residence of the parties. For example, another very well-known
international instrument, the CMR,”” is applicable irrespective of the place of
residence and the nationality of the parties as made clear by its Article 1(1),
which simply provides that CMR as a whole is applicable in relation to a
contract for the carriage of goods by road in vehicles for reward, when the place
of taking over of the goods and the place designated for delivery, as specified in
the contract, are situated in two different countries, of which at least one is a
contracting country irrespective of the place of residence and the nationality of
the parties.”® In contrast, Article 31(a) of the CMR uses the ‘ordinary residence’
of the defendant as a connecting factor in order to allocate jurisdiction to specific
court, but this does not mean as if the application of the CMR as a whole would
be limited to cases where the defendant has an ‘ordinary residence’ in a particular
country.” Similarly, while the Maintenance Regulation uses the concepts of
‘habitual residence’,** ‘domicile’®" and ‘nationality’ of a person as connecting

™ With the exception of the already mentioned CISG.

The principle of nationality was the general connecting factor in Estonian private
international law during the Soviet period. See further: K.Sein. See: K. Sein. Law Applicable
to Persons Pursuant to Draft Private International Law Act. — Juridica International 2001, p
135. In contrast, principle of nationality was favoured during the period of independence
between the two World Wars, see: U. Lender. Rahvusvahelise eradiguse normidest Tsiviil-
seadustiku eelndus. — Juriidiline Ajakiri Oigus 1936 No 3, pp 136, 138-140. By today,
residence has to a large extent again replaced nationality as the main connecting factor in
Estonian private international law, as evidenced by the provisions of the Private International

Law Act (Rahvusvahelise eradiguse seadus). — RT 12002, 35,217; RT 1, 26.06.2017, 1.
76

75

On the use of the principle of residence in Estonian private international law, see: P.
Varul and others. Tsiviilseadustiku {lildosa seadus Kommenteeritud véljaanne. Tallinn: Juura
2010, pp 65-67; M. Torga. Elukoht tsiviilseadustiku iildosa seaduses: tdhendus rahvus-

vahelises tsiviilkohtumenetluses. — Juridica 2010 VII, pp 473—480.

7" Convention on the Contract for the International Carriage of Goods by Road (CMR).

United Nations. Treaty Series Vol 399, p 189.

" On this, see further: M. A. Clarke. International Carriage of Goods by Road: CMR. 6"
ed. Routledge: Informa law. 2014, pp 21-22; H. Jesser-Huss. CMR Art 1. — K. Schmidt (ed).
Miinchener Kommentar zum Handelsgesetzbuch, Miinchen: C. H. Beck, 2014, Rn 1.

" For example, CMR Art 31(a) would still be applied by a court for terminating pro-
ceedings for the lack of jurisdiction as provided by this article even if the defendant does not

have an ‘ordinary residence’ in the jurisdiction of the court applying this provision.

% With the exception of the Brussels I Regulations, the European private international law

instruments and the Hague conventions generally use ‘habitual residence’ as the main
personal connecting factor for determining jurisdiction and applicable law. On the meaning
of this term, see: C. Ricci. Habitual Residence as a Ground of Jurisdiction in Matrimonial
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factors, the said regulation has universal personal scope of application. This
means that the Maintenance Regulation as a whole is applicable regardless of
where the parties to a particular maintenance dispute are habitually resident or
domiciled or which nationalities they hold, but the application of an individual
rule contained in the Maintenance Regulation could depend on the parties
having their habitual residence or a domicile in a particular Member State or on
the parties holding a particular nationality. For example, while Estonian courts
have to determine jurisdiction in maintenance matters under the Maintenance
Regulation even in the cases where neither of the parties is habitually resident in
Estonia, Estonian courts can derive jurisdiction from Article 3(a) of the Main-
tenance Regulation only if the defendant has his habitual residence in Estonia.

Lastly, the territorial criterion determines the territorial reach of a particular
private international law instrument (application ratione loci). Primarily, such
territorial criterion helps to identify the territories where a court has to be located
in order for it to be bound by a particular private international law instrument.
For example, the rules on the recognition and enforcement of foreign judgement
contained in the Estonia-Russia legal assistance treaty can come into play only
in Estonian and Russian courts as the Estonia-Russia legal assistance treaty
binds only the Republic of Estonia and Russian Federation. In addition, a
territorial scope of application of a particular private international law instru-
ment could limit where certain connection factors have to be located in order for
the instrument to be applicable. For example, Estonian courts would apply the
rules on the recognition and enforcement of foreign judgements contained in the
Estonia-Russia legal assistance treaty only in the cases where the judgement in
question originates from the court of the 161

Disputes: from Brussels II-bis to Rome III. — A. Malatesta, S. Bariatti, F. Pocar (eds). The
External Dimensions of EC Private International Law in Family and Succession Matters.
Padova: CEDAM 2008, pp 207-219; M. Bogdan. The EC Treaty and the Use of Nationality
and Habitual Residence as Connecting Factors in International Family Law. — J. Meeusen.
International Family Law for the European Union. Antwerpen: Intersentia 2007, pp 303—
317; R. Lamont. Habitual Residence and Brussels IIbis: Developing Concepts for European
Private International Family Law. — Journal of Private International Law 2007, Vol 3, No 2,
pp 261-281; P. Rogerson. Habitual residence: the new domicile? — The International and
Comparative Law Quarterly 2000, Vol 49, No 1, pp 86—107; P. Stone. The concept of habitual
residence in private international law. — Ango-American Law Review 2000, Vol 29, No 3,

pp 342-367.

' “Domicile’ in this context refers to the concept of domicile as used in Ireland and the

United Kingdom. See recital 18 of the Maintenance Regulation. On the concept of
‘domicile’ in English law, see: L. Collins (ed). Dicey, Morris and Collings on the Conflict of
laws. 14" ed. London: Sweet & Maxwell. 2006, pp 122—174; D. McClean and K. Beevers.
The Conflict of Laws. London: Thomson Reuters (Legal) Limited 2009, pp 29-51; C. M. V.
Clarkson and J. Hill. The Conflict of Laws Fourth Edition. Oxford: Oxford University Press
2011, pp 305-327. For a slightly different version of ‘domicile’ in Scottish law, see: P. R.
Beaumont and P. E. McEleavy. Private International Law A. E. Anton. 3™ edition. Thomson
Reuters 2011, pp 154-175.

29



Russian Federation. In this case the court who has made the judgment must
be located in the other Contracting Party to the Estonia-Russia legal assistance
treaty.

Determining the possible overlap of temporal, material, personal and territorial
scopes of application of the EU regulations on private international law and the
legal assistance treaties concluded with third states helps to assess whether the
incompatibilities within the meaning of Article 351 of the TFEU could arise if
the legal assistance treaties concluded with third states are applied instead of the
EU regulations on private international law. Based on this assumption, the
following two subsections will firstly map the scope of application of the EU
regulations on private international and then analyse the scope of application of
the legal assistance treaties concluded with third states. In order to effectively
carry out the comparison between the two type of instruments, that is, in order
to make any assessment of the possible incompatibility within the meaning of
Article 351 of the TFEU, the principles governing the scope of application of
the EU regulations on private international law and the legal assistance treaties
concluded with third states are first identified in the following two sub-chapters,
and then the comparison with the scope of application of the legal assistance
treaties is conducted in the second sub-chapter in order to determine whether
there could be any overlap between the scopes of application of the two types of
instruments.

1.2. The scope of application
of the EU regulations on private international law

1.2.1. Temporal scope of application

Estonian courts had to start applying European legislation on 1 May 2004 when
the Republic of Estonia joined the European Union. By that time, several of the
EU regulations on private international law had already entered into force: the
Brussels I Regulation (which was later replaced by the Brussels I (Recast)
Regulation), the Brussels II Regulation (which was later repealed by the
Brussels II bis Regulation and which, currently, is in the process of being once
more revised), the Insolvency Regulation (which was later replaced by the
Insolvency (Recast) Regulation), the Service Regulation (which was later
repealed by the Service bis Regulation) and the Evidence Regulation.

By the time of finishing this dissertation (1 September 2018), all EU regu-
lations on private international law** had entered into force in relation to the
Republic of Estonia (and all of them were applicable),* with the exceptions of

%2 For the exact list of these regulations with their relevant dates of entry into force, see part

(E) (Description of the applied methodology), (2) primary sources.

%3 The last regulations that became applicable in the Republic of Estonia were the European

Account Preservation Order Regulation and the Insolvency (Recast) Regulation. According
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the Matrimonial Property Regimes Regulation and the Property Consequences
of the Registered Partnerships Regulation. The latter two were enacted in the
European Union based on the enhanced cooperation® of which the Republic of
Estonia did not take part in. In contrast, the Rome III Regulation, which was
also enacted based on the enhanced cooperation®’ was at the time of finishing this
dissertation (1 September 2018) applicable in the Republic of Estonia although
the Republic of Estonia was not initially bound by that regulation, but had
joined its regime at a later stage.®® The reasons why the Republic of Estonia did
not join the Rome III Regulation at the first place seem to have more to do with
political or administrative oversight than with anything else, as the government
had proposed to join the regulation already in 2011.*’

Although the date of entry into force of a particular EU regulation on private
international law answers the question as of which date the courts have to start
looking into the text of such regulation, it is, however, only a starting point in
order to determine the exact temporal scope of application of such instrument.
This is so because different EU private international law regulations have

to the European Account Preservation Order Regulation Art 54 the provisions (with the
exception of Art 50) of this regulation were to be applied as from 18 January 2017. As
provided by Art 92 of the Insolvency (Recast) Regulation, the majority of the provisions of

this regulation were to be applied as of 26 June 2017.

% Under the enhanced cooperation procedure, the Member States are allowed to establish

advanced integration or cooperation between themselves without the other Member States

being involved subject to the conditions of Arts 326-334 of the TFEU.

% The Rome III was the first regulation adopted on the basis of enhanced cooperation. On

this, see further: B. Campuzano Diaz. Uniform Conflict of Law Rules on Divorce and Legal
Separation via Enhanced Cooperation. — B. Campuzano Diaz (ed). Latest developments in
EU private international law. Cambridge: Intersentia 2011, pp 23-48; S. Peers. Divorce,
European Style: the First Authorization of Enhanced Cooperation. — European Constitutional
Law Review 2010 Vol 6 No 3, pp 339-358; K. Boele-Woelki. New Questions in Inter-
national Divorce Law within the European Union: Enhanced Cooperation. — Merkourios
2009 Vol 26 Issue 70, pp 4-13.

% The Rome IIl Regulation became applicable in Estonian courts on 11 February 2018

(European Commission. Commission decision (EU) 2016/1366 of 10 August 2016
confirming the participation of Estonia in enhanced cooperation in the area of the law
applicable to divorce and legal separation. C/2016/5137. — OJ L 216, 11.08.2016, pp 23-25).
On the possible impact of the Rome III Regulation on the Estonian private international law,
see: M. Torga. Party autonomy of the spouses under the Rome III Regulation in Estonia —
can private international law change substantive law? — Nederlands Internationaal
Privaatrecht. 2012 Vol 4, pp 547-554; M. Torga. Rooma III méairus. Analiilis perekonna-
seaduse (PKS) muutmise ja sellega seonduvalt teiste seaduste muutmise seaduse eelndu
(Rooma III) juurde. 2015. Available:
http://eelnoud.valitsus.ee/main/mount/docList/4674422a-ace5-436d-b787-

9cd8e8b71495#1 WMOuM7T (01.09.2018).

¥ See the action plan of the Government of the Republic of Estonia: Vabariigi Valitsus,

‘Eesti Euroopa Liidu poliitika 2011-2015 tegevuseesmérgid (eelndu 25.11.2011)" 2011.
Available: http://valitsus.ee/UserFiles/valitsus/et/riigikantselei/euroopa/eesti-eesmargid-
euroopa-liidus/ELPOL_2011-2015_tegevuseesm%C3%A4rgid.pdf (01.09.2018).
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different transitional provisions depending on the type of legal questions, which
they are intended to cover. Such transational provisions could, firstly, provide a
certain vacatio legis (a time period between the entry into force and the appli-
cation of a particular regulation) and, secondly, could limit the application of a
particular regulation with time periods during which certain events or connecting
factors had to occur or be determined.

An example of the vacatio legis period is provided by Article 54 of the
European Account Preservation Order Regulation which second sentence
provides that this regulation (with the exception of its Article 50 which applied
on an earlier stage) applies from 18 January 2017. Article 54 itself was enacted
already on 15 of May 2014 leaving a period of almost three years between the
regulation’s publication and application. Similarly, while the Insolvency (Recast)
Regulation had entered into force already in 2015, the majority of its provisions
were only applied as of 26 June 2017, as provided by Art 92 of this regulation.

In addition to possible rules on vacatio legis (and somewhat complicating
matters further), EU private international law regulations often contain elaborate
transitional provisions depending on the type of questions, which such instru-
ments are intended to cover. Such provisions often limit the application of a
particular regulation with time periods during which certain events must have
taken place or certain connecting factors to have been occurred. At this point, it
is possible to distinguish four types of provisions which the regulations could
contain and which determine the exact temporal scope of application of a
particular regulation: (a) provisions on jurisdiction, (b) provisions on the appli-
cable law, (c) provisions on the recognition and enforcement of foreign judg-
ments, court settlements and authentic instruments and (d) provisions on inter-
national cooperation between the courts, Central Authorities and other authorities
of different Member States.

a) Provisions on jurisdiction

The regulations which contain provisions on international jurisdiction and
which, at the time of finishing this dissertation (1 September 2018), were appli-
cable in Estonian courts are the Brussels I (Recast) Regulation, the Brussels 11
bis Regulation, the Maintenance Regulation, the Succession Regulation, the
Insolvency (Recast) Regulation, the European Account Preservation Order
Regulation and, in some respects also the Small Claims Procedure Regulation,*
the European Order for Payment Procedure Regulation® and the European

% The European Small Claims Procedure Regulation does not itself lay down any grounds for

jurisdiction. However, the court to which a European Small Claims Procedure claim form has
been lodged has to determine whether it has jurisdiction as derived from Art 4(4) of the Small

Claims Procedure Regulation in conjunction with the Form A attached to this regulation.

% Similarly, the European Order for Payment Procedure Regulation does not lay down any

grounds for jurisdiction. However, the court to which an application for the European Order
for Payment Procedure has been lodged has to determine whether it has jurisdiction as
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Enforcement Order Regulation.”” The provisions on jurisdiction were also
contained in the Matrimonial Property Regimes and the Property Consequences
of the Registered Partnerships Regulations, but at the time of finishing this
dissertation these two regulations were not yet applicable in the Republic of
Estonia.

The provisions on jurisdiction contained in the EU regulations on private
international law are generally applied only to the proceedings instituted after
the date of application of a particular regulation. If the date of application and the
date of entry into force of a particular regulation coincide, such provisions are
applied after that particular date. For example, under Article 84 of the Insolvency
(Recast) Regulation, the provisions of the Insolvency Regulation (including
Article 3: ‘International Jurisdiction’) apply only to insolvency proceedings,
which are opened after the entry into force of the Insolvency Regulation
(26 June 2017).”"

Besides the limitation that the provisions on jurisdiction, as containded in a
particular regulation, are applicable in the European Union only as of a certain
date, certain additional temporal conditions relating to the events of or to the
parties to a particular dispute might need to be complied with, in order for these
provisions to be actually applicable. For example, as derived from Article 83(1)
of the Succession Regulation, the provisions on jurisdiction contained in this
regulation can only be applied to the succession of persons, if the deceased died
on or after 17 August 2015. The relevant connecting factor (the last habitual
residence of the deceased) in this context, must be determinable as falling into a
limited time period (that is, on any day after 17 August 2015) in order for the
provisions on jurisdiction as contained in the Succession Regulation to be
applicable. Similarly, in order for a person to be able to sue another person in
the European Union under the rules on special jurisdiction as contained in the
Brussels I (Recast) Regulation, the defendant in question must have his domicile
in the European Union within the meaning of Articles 62 and 63 at the time that
the court is seized. In contrast, under Brussels I (Recast) Regulation Article
7(1)(b) a person having a domicile in the European Union can be sued under
this provision in a Member State due to the place of performance of a sales
contract to which he is a party being in that Member State, even if the sales
contract is to be performed on a date after which the court is seized.

derived from Art 8 in conjunction with Art 7(2)f of the European Order for Payment

Procedure Regulation.

% Although the European Enforcement Order Regulation does not contain any ‘traditional’

rules on jurisdiction, Art 6(1) of the European Enforcement Order Regulation determines
which courts are capable of issuing European Enforcement Orders. Thus, Art 6(1) of this

regulation could technically be treated as a provision on jurisdiction.

' A similar regime was provided by Art 43 of the precedessor to the Insolvency (Recast)

Regulation, the Insolvency Regulation. Further, on the temporal scope of application of the
older regulation, see further: M. Virgés and F. Garcimartin. The European Insolvency
Regulation: Law and Practice. The Hague: Kluwer Law International 2004, pp 30-32.
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If the rules on jurisdiction contained in the EU regulations on private
international law cannot be applied due to a particular dispute falling outside the
temporal scope of application of such provisions, no possible conflicts with
similar provisions contained in the Estonian legal assistance treaties could arise
if the legal assistance treaties are applied instead of the regulations. For example,
in succession disputes no conflicts could arise between the Succession Regu-
lation and legal assistance treaties, if a particular legal assistance treaty is applied
in order to determine jurisdiction in a dispute over the succession of a person
who died before the date of application of the Succession Regulation
(17 August 2015), as it is not the purpose of the Succession Regulation to deal
with such disputes.”

b) Provisions on the applicable law

The applicable law provisions are contained in the following EU regulations on
private international law: the Rome I Regulation, the Rome II Regulation, the
Rome III Regulation, the Maintenance Regulation, the Succession Regulation
and the Insolvency (Recast) Regulation. The Matrimonial Property Regimes
and the Property Consequences of the Registered Partnerships Regulation also
contain applicable law provisions, but at the time of finishing this dissertation
(1 of September 2018) these two regulations had not yet become applicable in
the Republic of Estonia.

As a general rule, the applicable law provisions contained in the EU
regulations are applied only to the proceedings instituted and to the occurrences
taking place after the date of application, or (in the absence of a separate date of
application) the date of entry into force of a particular regulation. For example,
the provisions contained in the Rome I Regulation apply only as from
17 December 2009 and only to contracts, which have been concluded as from”
this date.”® In order to determine applicable law to contracts, which have been

2 On the temporal scope of application of the Succession Regulation, see further, for

example: E. Potter and M. Torga (2013), pp 517, 517-518; B. Reinhartz. Arts 83-84.
U. Bergquist and others (eds). EU Regulation on Succession and Wills. Commentary. Koln:
sellier european law publishers 2015, pp 305-308; H. Engelhardt. FamFG § 105. — H. Engel-
hardt and W. Sternal (eds). FamFG. Gesetz iiber das Verfahren in Familiensachen und in den
Angelegenheiten der freiwilligen Gerichtsbarkeit. Kommentar. 19. Auflage. Miinchen: C. H.

Beck: 2017, Rn 16.

% Although Art 28 of the Rome I Regulation initially contained the word “after’, this was

later replaced by the words ‘as from’. See: Corrigendum to Regulation (EC) No 593/2008 of
the European Parliament and of the Council of 17 June 2008 on the law applicable to

contractual obligations (Rome I). — OJ L 309, 24.11.2009, p 87.

* This comes from Art 28 of the Rome I Regulation. On the temporal scope of application

of the Rome I Regulation, see further, for example: G.-P. Calliess and H. Hoffmann. Art
28.— G.-P. Calliess (ed). Rome Regulations Commentary on the European Rules of the
Conflict of Laws. The Netherlands: Kluwer Law International 2011, p 352; R. Plender and
M. Wilderspin. The European Private International Law of Obligations. London: Sweet &
Maxwell 2009, p 100; R. Schultze. VO. (EG) 593/2008 Art 28. — F. Ferrari and others (eds).
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concluded before 17 December 2009, other conflict-of-laws instruments’ must
therefore be used by Estonian courts and this is so regardless of the dispute
itself having reached the Estonian court after this date. Similarly, the applicable
law provisions as contained in the Rome II Regulation are applicable only as
from and to the events giving rise to damage which occur (or occurred) after the
date of the entry into force of this regulation®, that is, as from 11 January 2009
as explained by the Court of Justice of the European Union.”

If the applicable law provisions contained in the legal assistance treaties are
applied by Estonian courts instead of the corresponding provisions contained in
the EU regulations in situations where a particular case reaches the court before
the date of application of European applicable law provisions or deals with an
occurrence falling outside the scope of such provisions, no incompatibility
within the meaning of Article 351 of the TFEU could arise between the two
types of instruments. For example, if Estonian courts would determine applicable
law to contracts concluded before 17 December 2009 (the date of application of
the Rome I Regulation) or to non-contractual obligations occurring before
11 January 2009 (the date of application of the Rome II Regulation) under the
legal assistance treaties, such application would not cause any incompatibility
within the meaning of Article 351 of the TFEU. Thus, it is generally only

Internationales Vertragsrecht. Rom I-VO. CISG. CMR. FactU. Kommentar. Miinchen: C. H.

Beck, 2018, Rn 14.

% These instruments are the legal assistance treaties, the Rome Convention, the Private

Interantional Law Act and the old General Part of the Civil Code Act 1994 (Tsiviilseadustiku
iildosa seadus. — RT 1 1994, 53, 889). Out of these, in practice, the most relevant is the
Rome Convention, which determines the applicable law to contracts concluded after the
entry into force of the Rome Convention, but before the entry into force of the Rome I
Regulation. The Rome Convention entered into force in relation to the Republic of Estonia
on 1 October 2006. Note, however, that the Republic of Estonia has never ratified the Rome
Convention, but only a special convention enforcing the Rome Convention in the Republic
of Estonia, see: Convention on the accession of the Czech Republic, the Republic of Estonia,
the Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Republic of
Hungary, the Republic of Malta, the Republic of Poland, the Republic of Slovenia and the
Slovak Republic to the Convention on the Law applicable to Contractual Obligations opened
for signature in Rome on 19 June 1980, and to the First and Second Protocols on its
interpretation by the Court of Justice of the European Communities. 6240/05 COR 2.
Available: http://register.consilium.europa.eu/pdf/en/05/st06/st06240-c002.en05.pdf

(01.09.2018). On the relationship between the Rome Convention and this special convention,

see: Order of the Estonian Supreme Court of 9 December 2008 No 3-2-1-130-08.

% This comes from Art 31 of the Rome II Regulation. On the temporal scope of application

of the Rome II Regulation, see further, for example: A. Halfmeier and N. Sonder. — G.-P.
Calliess (ed) (2011), pp 651-654; R. Plender and M. Wilderspin (2009), pp 468-472; A.
Dickinson. The Rome II Regulation: The Law Applicable to Non-Contractual Obligations.
Oxford: Oxford University Press 2008, pp 285-290; A. Spickhoff. VO (EG) 864/2007 Art
32. — H. G. Bamberger and others (eds). BeckOK BGB. Miinchen: C. H. Beck 2018, Rn 1-8.

7" Deo Antoine Homawoo v GMF Assurances SA. Case C-412/10. Judgment of the Court
(Fourth Chamber) of 17 November 2011. Available:
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-412/10 (01.09.2018), para 37.
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relevant to inquire whether a particular dispute has reached the court before or
after the date of application of a relevant EU regulation and whether it deals
with the occurrence taking place before or after the date referred to in a parti-
cular regulation in order to decide whether any possible conflicts could arise
between the scopes of applications of the two types of instruments in practice.

The general rule that a particular occurrence must take place after the date of
application of a particular EU regulation in order for the applicable law pro-
visions contained in such instrument to be applied is, however, not without
exceptions and the European applicable law provisions can sometimes have a
somewhat retrospective effect. This should be kept in mind when assessing the
possibility of any incompatibilities within the meaning of Article 351 of the
TFEU arising if the treaty rules are applied instead of the provisions of the EU
regulations. There are two examples of such a retrospective effect that the appli-
cable law provisions contained in the EU private international law regulations
can sometimes have.

The first example is presented by certain applicable law provisions that are
contained in the Succession Regulation. The applicable law provisions con-
tained in the Succession Regulation are, as a general rule, applicable only to the
succession of persons who die as of 17 August 2015. However, Articles 24-28
of the Succession Regulation dealing with the applicable law to various dis-
positions and declarations apply even if the relevant declaration or disposition
was made before the date of application of these provisions (17 August 2015)
and even if the deceased has died before 17 August 2015, as derived from the
transitional provisions contained in paras 2—4 of Article 83 of the Succession
Regulation.

The second example of a somewhat retrospective effect of the European
applicable law provisions is provided by the Maintenance Regulation. Namely,
under Article 75(a) of the Maintenance Regulation and in conjunction with
Article 5(1) of the declaration’® made by the European Union when ratifying the
Hague 2007 Protocol,” Article 15 (‘Determination of the applicable law’) of
the Maintenance Regulation would be applicable in cases where the maintenance
proceedings were initiated after the date of application of the Maintenance
Regulation (i.e. 18 June 2011), but the maintenance claimed relates to a period
prior to this date. Although the Maintenance Regulation and the Hague 2007
Protocol became applicable in the European Union only on 18 June 2011, these

% See: Art 4(1) of the 2009/941/EC: Council Decision of 30 November 2009 on the con-
clusion by the European Community of the Hague Protocol of 23 November 2007 on the

Law Applicable to Maintenance Obligations. — OJ L 331, 16.12.2009, pp 17-23.

% Protocol of 23 November 2007 on the Law Applicable to Maintenance Obligations. Hague

Conference on Private International Law. Available: http://www.hcch.net/index_en.php?act=
conventions.text&cid=133 (01.09.2018). The Hague 2007 Protocol entered into force in
1 August 2013. However, the European Union when signing the Hague 2007 Protocol,
declared that it will apply the rules of the Hague 2007 Protocol provisionally from 18 June
2011 (the date of application of the Maintenance Regulation).
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instruments have, therefore, a certain retrospective reach in cases which have
reached the courts after this date, but where the maintenance is claimed for the
period prior to this date. In this point, the European Union seems to have drifted
in a bit different direction compared to the other Contracting Parties to the
Hague 2007 Protocol.'”

The mere fact that a particular provision contained in the EU instruments has
a retrospective reach, does not necessarily cause an incompatibility within the
meaning of Article 351 of the TFEU, if the legal assistance treaties are applied
instead of the European provisions having retrospective effect. For example, if
Estonian court determines applicable law in a maintenance matter which has
reached the court before the date of application of the Maintenance Regulation
(i.e. 18 June 2011) for maintenance owed for a period preceding this date, the
retrospective effect of Article 15 of the Maintenance Regulation (in conjunction
with the declaration made by the European Union when ratifying the Hague
Protocol) would not cause an incompatibility within the meaning of Article 351
of the TFEU. This is so, because it was not the purpose of the EU legislator to
have the Maintenance Regulation (and the Hague 2007 Protocol) to be applied
in the cases reaching the courts before the date of application of the Maintenance
Regulation (18 June 2011).""" An incompatibility within the meaning of Article
351 of the TFEU could, however, arise in a dispute over the validity of a dis-
position made by a person who died before 17 August 2015 (the date of appli-
cation of the provisions of the Succession Regulation), if the applicable law to
such a disposition was determined under a legal assistance treaty and the court
decides the matter after the date of application of the Succession Regulation
(17 August 2015). In this case, the court should take into account the transitional
rules contained in paras 2—4 of Article 83 of the Succession Regulation and
apply the applicable law provisions on dispositions (Articles 24-28 of the Suc-
cession Regulation) retrospectively regardless of the date when the deceased
who made such disposition died.

19" A5 provided by Art 22 of the Protocol, the Protocol does not apply to maintenance that is

claimed in a Contracting Party relating to a period prior to its entry into force in that state.
This general rule is subject to the exception provided by the declaration that the European
Union made while signing the Protocol. One can only assume why the European Union
decided to apply the Protocol to the maintenance claimed for the period prior to the entry
into force of the Protocol. Probably, the reasons for such a declaration had something to do
with the wish to have the Protocol applied in a maximum number of cases in order to
strenghten the mutual trust in maintenance judgments as these judgments move around
within the European Union without any exequatur needed, as provided by the Maintenance
Regulation, which became applicable in the European Union at the same time as the Hague
2007 Protocol.

"' As is highlighted by the fact that the maintenance decisions made in proceeding prior to
that date do not enjoy the abolition of exequatur, as provided by the the transitional rule
contained in Art 75(1) of the Maintenance Regulation.
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¢) Provisions on the recognition and enforcement of foreign judgments,
court settlements and authentic instruments

The EU regulations on private international law, which contain provisions on
the recognition and enforcement of foreign judgments,'” court settlements'”
and authentic instruments'® are the Brussels I Regulation,'” the Brussels I
(Recast) Regulation, the Brussels Il bis Regulation, the Maintenance Regulation,
the Succession Regulation, the European Enforcement Order Regulation, the
European Order for Payment Procedure Regulation, the European Small Claims
Procedure Regulation, the Mutual Recognition of Protection Measures Regu-
lation, the European Account Preservation Order Regulation, the Insolvency
Regulation'® and the Insolvency (Recast) Regulation. In addition, such

' The term ‘judgment’ as used in various EU regulations refers to various court decisions
regardless of their exact titles. This term covers, however, only those decisions which, before
the recognition and enforcement, have been, or have been capable of being, the subject in the
state of origin and under various procedures, of an inquiry in adversary (i.e. inter partes)
proceedings. This was made clear by the Court of Justice of the European Union in a case
decided under the old Brussels Convention. See: Bernard Denilauler v SNC Couchet Freres.
Case 125/79. Judgment of the Court of 21 May 1980. Available:
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-125/79 (01.09.2018).

' The EU regulations generally distinguish between ‘judgments’ and ‘court settlements’. A
court settlement is considered to be something essentially contractual in that its terms depend
first and foremost of the parties’ intention as opposed to a ‘judgment’ which is a judicial
decision given by a court or tribunal of a Member State deciding on its own authority on the
issue between the parties. See: Solo Kleinmotoren GmbH v Emilio Boch. Case C-414/92.
Judgment of the Court (Sixth Chamber) of 02 June 1994. Available:

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-414/92 (01.09.2018).

104 Simply put, authentic instruments are enforcement titles emanating from other authorities

besides courts. More precisely, and as stressed by the Court of Justice of the European
Union, the autonomous concept of ‘authentic instrument’ refers only to the documents which
authenticity has been established by a public authority or another authority empowered for
that purpose. See: Unibank A/S v Flemming G. Christensen. Case C-260/97. Judgment of the
Court (Fifth Chamber) of 17 June 1999. Available: https://eur-lex.europa.cu/legal-content/
EN/TXT/?uri=CELEX%3A61997CJ0260 (01.09.2018). This definition was later partially
taken over in various EU regulations on private international law, see for example: Art 4(3)
of the European Enforcement Order Regulation, which states that an ‘authentic instrument’
is a document which has been formally drawn up or registered as an authentic instrument,
and the authenticity of which relates to the signature and the content of the instrument and
has been established by a public authority or other authority empowered for that purpose by
the Member State in which it originates or an arrangement relating to maintenance
obligations concluded with administrative authorities or authenticated by them.

1% The Brussels I Regulation has been replaced by the Brussels I (Recast) Regulation, but as
provided by Art 66(2) of the Brussels I (Recast) Regulation the Brussels I Regulation will
continue to apply to judgments given in legal proceedings instituted, to authentic instruments
formally drawn up or registered and to court settlements approved or concluded before the
date of application of the Brussels I (Recast) Regulation (10 January 2015).

1% Similarly to the Brussels I Regulation, the Insolvency Regulation still applies in the Euro-

pean Union to certain insolvency judgments, regardless of it having a currently applicable
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provisions are contained in the Matrimonial Property Regimes and the Property
Consequences of the Registered Partnerships Regulations, which at the time of
finishing this dissertation (1 of September 2018), were not yet applicable in the
Republic of Estonia.

Although the European private international law regulations deal only with
the recognition and enforcement of European enforcement titles and the corres-
ponding rules contained in the legal assistance treaties deal with the recognition
and enforcement of the titles emanating from the Contractual Parties to the legal
assistance treaties (that is, from the Russian Federation or the Ukraine), the
provisions on the recognition and enforcement as contained in the two types of
instruments could theoretically still give rise to an incompatibility within the
meaning of Article 351 of the TFEU, if they are applied in conjunction with the
other provisions contained in these instruments, such as the provisions on /is
pendens. This is the reason why it is necessary to also focus a bit on the temporal
scope of application of the provisions on the recognition and enforcement as
contained in these two types of instruments.

The temporal reach of the provisions on the recognition and enforcement of
judgments as contained in the EU regulations usually only extends to the judg-
ments made or the court settlements reached or the authentic instruments drawn
up after the entry into force of a particular regulation and only on the condition
that the recognition or enforcement proceedings of such titles were initiated
after the entry into force of a particular regulation. However, there are two
general exceptions to this rule.'”’

Firstly, it is possible that the provisions on the recognition and enforcement of
the enforcement titles as contained in the EU regulations have retrospective
effect if a particular judgment was made before the entry into force of a particular
regulation, but the proceedings for the recognition or enforcement of such a
judgment were initiated after the entry into force of the relevant regulation.
Such effect is always subject to certain safeguards, which are intended to secure
that the determination of jurisdiction by the original court accorded to the pro-
visions on jurisdiction found in the regulation in question. For example, although
as a general rule, the provisions on the recognition and enforcement of judg-
ments as contained in the Brussels I Regulation apply only to the judgments
which recognition and enforcement proceedings were instituted after the entry
into force of the Brussels I Regulation, it is exceptionally possible to recognize

successor (the Insolvency (Recast) Regulation). This comes from Art 84(2) of the
Insolvency (Recast) Regulation which provides that the old Insolvency Regulation continues
to apply to insolvency proceedings which fall within the scope of that regulation and which
have been opened before 26 June 2017 (the date of application of the new Insolvency (Recast)
Regulation).

"7 For a specific exception relating to maintenance decisions, see Art 75(2) of the Main-
tenance Regulation. Under this provision, the provisions of the Maintenance Regulation on
the recognition and enforcement of judgments have an exceptionally broad retrospective
effect extending to all the decisions given in the Member States before the date of appli-
cation of the Maintenance Regulation.
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or enforce judgments of which recognition or enforcement proceedings were
instituted before the Brussels I Regulation entered into force, subject to the
conditions of Article 66(2) of the Brussels I Regulation being fulfilled. That
exception encompasses the situations where the proceedings in the Member
State of origin were instituted after the entry into force of the Brussels Con-
vention'® or the old Lugano 1988 Convention,'” both in the Member State of
origin and in the Member State addressed, or if jurisdiction was founded upon
the rules which accorded with those provided for in the Brussels I Regulation or
in a convention concluded between the Member State of origin and the Member
State addressed which was in force when the proceedings were instituted. To
put this rule in a bit more graspable form, one could imagine proceedings which
commenced in a Latvian court before the entry into force of the Brussels I
Regulation. If the Latvian court, while establishing jurisdiction, relied on the
rules contained in the Estonia-Latvia-Lithuania legal assistance treaty and
awarded a judgment after the entry into force of the Brussels I Regulation, such
judgment could be recognised and enforced in the Republic of Estonia under the
Brussels I Regulation.

The second type of cases where the provisions on the recognition and enforce-
ment contained in a particular EU regulation can have retrospective effect deals
with cases where both, the date when the proceedings for the recognition and
enforcement of a judgment were initiated and the date when the judgment was
made, took place before a particular regulation entered into force.'"’ For

"% Note that the Republic of Estonia never became a party to the old Brussels Convention

due to it being replaced by the Brussels I Regulation before the 2004 enlargement. The old
Brussels Convention contained, to a large extent, relatively similar jurisdictional grounds as
do the Brussels I Regulation and the Brussels I (Recast) Regulation. On the reasons, why the
Brussels Convention was replaced with the Brussels I Regulation and the relationship
between the two instruments, see further: J. Fawcett, J. M. Carruthers and P. North. (eds)
(2008), pp 204-209.

"% The Republic of Estonia never became a member to the old Lugano 1988 Convention. At
the time of joining the European Union (1 May 2004) the Lugano 2007 Convention was
already being prepared and it was thought it was simpler to join only the new convention.
The Lugano 2007 Convention became applicable in the Estonian courts as of 1 January 2010
when the Lugano 2007 Convention entered into force in relation to the European Union. For
the old Lugano 1988 Convention, see: Convention on jurisdiction and the enforcement of
judgments in civil and commercial matters Done at Lugano on 16 September 1988. — OJ L
319, 25.11.1988, pp 9—48. For the Lugano 2007 Convention, see: Convention on jurisdiction
and the recognition and enforcement of judgments in civil and commercial matters. — OJ L

147, 10.06.2009, pp 5-43.

110 . .. . . .
See, however, in contrast, the provisions of the Maintenance Regulation, which seem to

have retrospective effect provided that the recognition and enforcement of decisions is
requested after the date of application of the Maintenance Regulation or (if the decision was
given after the date of application of the Maintenance Regulation following proceedings
begun before that date) the decisions falls with the temporal scope of application of the
Brussels I Regulation for the purposes of recognition and enforcement. On this, see: Art 75
of the Maintenance Regulation.
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example, under Article 64(3) of the Brussels Il bis Regulation, the judgments
given before the date of application of the Brussels II bis Regulation in pro-
ceedings instituted after the entry into force of the Brussels II Regulation are
recognised and enforced in accordance with the provisions of the Brussels II bis
Regulation provided that such judgments relate to divorce, legal separation or
marriage annulment or parental responsibility for the children of both spouses
or the occasion of these matrimonial proceedings. This solution is not surprising,
as the Brussels II bis Regulation and the Brussels Il Regulation contain relatively
similar rules on jurisdiction.

As the two types of exceptions demonstrate, the provisions on the recognition
and enforcement of judgments as contained in the EU regulations on private
international law can, in limited cases, have retrospective effect provided that
the Member State of origin based its jurisdiction on similar provisions as the
provisions found in the EU regulation on private international law under which
the recognition or enforcement of the judgement in question is sought. This
should be kept in mind when determining whether any incompatibilities within
the meaning of Article 351 of the TFEU could arise in practice, if the treaty rules
are applied instead of the European rules or vice versa. If a particular enforce-
ment title falls within the temproral scope of the relevant treaty rules and also
within the reach of the provisions contained in the European instrument, an
incompatibility within the meaning of Article 351 of the TFEU could theoreti-
cally occur, provided, of course, that the other criteria for determining the scope
of different instruments coincide.

d) Provisions on the international cooperation between the courts, Central
Authorities and other authorities

The EU regulations which, at the time of finishing this dissertation (1 September
2018), were applicable in Estonian courts and which contained provisions on
international cooperation between the courts, Central Authorities''' and other
authorities, were the Service bis Regulation, the Evidence Regulation, the
Brussels I (Recast) Regulation, the Brussels II bis Regulation, the Maintenance
Regulation, the Insolvency (Recast) Regulation and the European Account
Preservation Order Regulation.

"' Central Authorities are the designated bodies referred to by various EU regulations.

Central Authorities are usually entrusted with the tasks of supplying information to other
state authorities and forwarding requests between the other authorities of different Member
States. See, for example: Art 3 of the Evidence Regulation, Art 3 of the Service bis Regu-
lation, Art 49 of the Maintenance Regulation. Similar system of Central Authorities is set up
by the Hague instruments, see for example Art 6 of one of the most famous Hague
conventions, the Hague 1980 Abduction Convention: Convention of 25 October 1980 on the
Civil Aspects of International Child Abduction. Hague Conference on Private International
Law. Available: https://www.hcch.net/en/instruments/conventions/full-text/?cid=24
(01.09.2018).
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While the main aim of the Service bis Regulation and the Evidence Regulation
is to deal with the cooperation between the authorities of different Member
States, all the other regulations deal with the cooperation between such authorities
only as a side question. For example, while the majority of the rules contained
in the Brussels I (Recast) Regulation are concerned with the determination of
international jurisdiction or with the recognition and enforcement of foreign
judgements, some of its provisions, exceptionally deal with the cooperation
between the courts of different Member States. Namely, Article 29(2) of the
Brussels I (Recast) Regulation provides for the obligation of the courts of
different Member States to exchange information on the dates when they were
seised. The purpose of such a rule is probably to avoid confusion, as to which
court was seised first, which might arise in the case of any parallel pro-
ceedings.''? Similarly, while the, now replaced, Insolvency Regulation was
mostly concerned with the rules on jurisdiction and recognition and enforce-
ment, a more narrow purpose of Article 31 of this regulation was to coordinate
main and secondary insolvency proceedings in different Member States by
obliging the liquidators of different Member States to communicate information
to each other and to cooperate with each other. Such duties have further been
specified by the succeeding Insolvency (Recast) Regulation which additionally
provides for the duty of cooperation for the courts of different Member States in
order to ‘improve the coordination of main and secondary insolvency
proceedings’.'"?

Similarly, to the rules on the recognition and enforcement, the rules on
cooperation contained in the EU instruments deal (from the persective of
Estonian courts) with the cooperation with the authorities of the other EU
Member States. In contrast, the corresponding provisions contained in the legal
assistance treaties deal (again from the perspective of Estonian courts) with the
cooperation with the authorities of the other Contracting Parties to these treaties
(the Russian Federation and the Ukraine). Naturally, this raises a suspicion that
such provisions in the two types of instruments could never conflict in practice.
However, as was the case with the provisions on the recognition and enforcement
(and in the interest of being thorough), it is presumed that the provisions on
cooperation could theoretically conflict if they are applied in conjunction with
the provisions dealing with other matters. Hence, the temporal scope of appli-
cation of the provisions on cooperation as contained in the EU regulations is
shortly mapped in the following paragraph.

"2 According to the European Commission, Art 29(2) was added to the Brussels I (Recast)
Regulation to ‘improve coordination’ between the courts of different Member States. See:
Proposal for a regulation of the European Parliament and of the Council on jurisdiction and
the recognition and enforcement of judgments in civil and commercial matters (Recast). —
COM(2010) 748 final, 2010/0383 (COD), p 8.

"> European Commission. Proposal for a Regulation of the European Parliament and of the
Council amending Council Regulation (EC) No 1346/2000 on insolvency proceedings. —
COM(2012) 744 final, 2012/0360 (COD), p 8.
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As a general rule, the provisions on cooperation as contained in the EU regu-
lations on private international law can only be applied after the date of appli-
cation of a particular regulation, irrespective of the time when the proceedings
in front of the court were initiated. For example, under Article 75(3) of the
Maintenance Regulation the provisions contained in the Maintenance Regu-
lation, which deal with the cooperation between Central Authorities, apply to
the requests and applications received by the Central Authority as from the date
of application of the Maintenance Regulation (18 June 2011). Similarly, while
the Evidence Regulation became applicable in the Republic of Estonia only
after 1 May 2004 when the Republic of Estonia joined the European Union, the
provisions of the Evidence Regulation can theoretically''* be applied also in
proceedings which were initiated before the Estonian accession with the EU.
Such, some-what retroactive application of the provisions on cooperation is,
however, not possible in the case of the regulations, which are not specifically
aimed at improving cooperation between the authorities of different Member
States. For example, Article 29(2) of the Brussels I (Recast) Regulation applies
only to the legal proceedings instituted after the date of application of this regu-
lation (10 January 2015) as is made clear by Article 66(1) of the said regulation.

In conclusion, the temporal scope of application of a particular provision
contained in a EU regulation on private international law depends on the nature
and purpose of the provision in question. While the provisions on jurisdiction
and applicable law are generally applied only in proceedings initiated after the
date of application of particular proceedings and can be further subject to
additional conditions such as a contract being concluded or a testator having
died after the date of application of a particular regulation, the provisions on the
recognition and enforcement of judgements, court settlements and authentic
instruments and the provisions on the cooperation between the authorities of
different Member States are more likely to have a retrospective effect. This has
to be kept in mind when analysing whether the incompatibilities between the
legal assistance treaties and the EU regulations on private international law
within the meaning of Article 351 of the TFEU can arise in practice, if the legal
assistance treaties are applied by Estonian courts instead of the otherwise
applicable EU regulations on private international law.

1.2.2. Material scope of application

The incompatibilities within the meaning of Article 351 of the TFEU can arise
in practice only if the substantive scopes of application of the EU regulations on
private international law, on one hand, and the legal assistance treaties concluded
with third states, on the other, overlap. Hence, it is necessary to also determine the
material scope of application of the provisions contained in the two types of

"% “Theoretically’, because hopefully no such proceedings were pending in Estonian courts
at the time when this dissertation was finished (1 September 2018).
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instruments. Luckily, and in contrast to the legal assistance treaties concluded
with third states, the EU regulations on private international law generally contain
separate provisions on their material scope of application, which makes it
relatively easy to determine which type of cases these instruments are intended
to cover.

All the relevant EU regulations on private international law apply only in civil
and commercial matters. This is usually explicitly explained in the beginning of
the regulations.'”® The lack of reference to civil and commercial matters in the
beginning of some of the regulations (such as, for example, in the Succession
Regulation) does not mean as if these instruments apply in other matters, such
as in public or administrative matters. A general reference to ‘civil and com-
mercial matters’ has been omitted from the beginning of some regulations, since
these regulations only deal with specific type of civil matters, such as succession,
divorce or maintenance.

The term ‘civil and commercial matters’ is an autonomous term often used
in the EU instruments and should be considered as independent from the national
laws of the Member States. As repeatedly stressed by the Court of Justice of the
European Union, the term ‘civil and commercial matters’ must be interpreted
autonomously by reference to the objectives and scheme of a particular regu-
lation in question and to the general principles, which stem from the corpus of
national legal systems of the Member States.''®

The exact meaning of the term ‘civil and commercial matters’ has been
extensively dealt with in the case law of the Court of Justice''” and does not
extend, in particular, to revenue, customs or administrative matters or to the
liability of the State for acts and omissions in the exercise of State authority
(acta iure imperii)."" In order to illustrate the measure of precision with which

"5 See for example Art 1(1) of the Brussels I (Recast) Regulation, Art 1(1) of the Rome I

Regulation, Art 1(1) of the Rome II Regulation, Art 1(1) of the Service bis Regulation, Art
1(1) of the Evidence Regulation. See in contrast: the Brussels II bis Regulation, the

Succession Regulation, the Maintenance Regulation wehere there is no such reference.

"% See for example: LTU Lufitransportunternehmen GmbH & Co. KG v Eurocontrol. Case

29-76. Judgment of the Court of 14 October 1976. Available: http://curia.europa.eu/juris/
liste.jsf?language=en&num=C-29/76 (01.09.2018), para 3; Land Oberisterreich v CEZ as.
Case C-343/04. Judgment of the Court (First Chamber) of 18 May 2006. Available:
http://curia.europa.eu/juris/liste.jsf?language=en&num=c-343/04&td=ALL (01.09.2018), para

22.

117 . . . .
For the most up-to-date and comprehensive overview and analysis of such case law in

English, see: P. Rogerson. Art 1, — U. Magnus and P. Mankowski (eds). (2016) pp 63—70. See
further: J. Basedow. Civil and Commercial Matters: A New Key Concept of Community
Law. — Rett og tolerance: festskrift til Helge Johan Thue, 70 &r. Oslo: Gyldendal Akademisk
2007, pp 151-164.

"® The latter exception has been explicitly included in the newer EU regulations on private
international law (see for example: Art 1(1) of the Rome II Regulation, Art 1(1) of the
Service bis Regulation, Art 1(1) of the Brussels I (Recast) Regulation. See in contrast: Art
1(1) of the Evidence Regulation, Art 1(1) of the Brussels I Regulation) which do not
explicitly mention such exception. This exception should, however, be considered to be
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the Court has tackled the concept of ‘civil and commercial matters’ two (out of
many) cases will be cited shortly. In the first of these, the Court of Justice of the
European Union, found that the concept of ‘civil and commercial matters’
would not include an action brought by an agent responsible for administering
public waterways against a person liable in order to recover the costs related to
the removal of a wreck in the exercise of the public authority of the agent.'’ In
another,'”’ the concept of ‘civil and commercial matters” was found to cover a
claim by which a Member State seeks to enforce against a person governed by
private law a private-law guarantee contract which was concluded in order to
enable a third person to supply a guarantee required and defined by that Member
State, in so far as the legal relationship between the creditor and the guarantor,
under the guarantee contract, does not entail the exercise by the Member State
of powers going beyond those existing under the rules applicable to relations
between private individuals. As can be seen by these two examples, the meaning
for the term ‘civil and commercial’ matters is given case-by-case in rather
particular circumstance. In general, however, the term could be seen as referring
simply to private law matters.

Although all the EU regulations on private international law apply in civil
and commercial matters, they do not necessarily apply in all civil and com-
mercial matters. In this point, it is worth distinguishing between the two types
of civil and commercial matters, which could be excluded from the material
scope of application of a particular EU regulation on private international law.

Firstly, since the EU regulations on private international law are intended not
to overlap with each other, a particular regulation could exclude those civil and
commercial matters, which are already covered (or are intended to be covered)
by another Community instrument. For example, the Brussels I (Recast) Regu-
lation Article 1(2)(f) provides that the Brussels I (Recast) Regulation does not
apply to wills and succession. The reason for such exclusion was the fact that at
the time of the making the Brussels I (Recast Regulation) the Succession Regu-
lation was already applicable in the European Union, having applied already as
of 17 August 2015."' Similarly, according to Article 1(2)(b) of the Brussels I
(Recast) Regulation the said regulation is not applied to bankruptcy,

relevant in the context of the previous regulations as well as acta iure imperii are not civil
and commercial matters, as explained by the Court of Justice of the European in Irini
Lechouritou and Others v Dimosio tis Omospondiakis Dimokratias tis Germanias. Case
C-292/05. Judgment of the Court (Second Chamber) of 15 February 2007. Available:
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-292/05 (01.09.2018).

""" Netherlands State v Reinhold Riiffer. Case 814/79. Judgment of the Court of
16 December 1980. Available: http://curia.europa.eu/juris/liste.jsf?language=en&num=C-
814/79 (01.09.2018).

12 préservatrice fonciére TIARD SA v Staat der Nederlanden. Case C-266/01. Judgment of
the Court (Fifth Chamber) of 15 May 2003. Available:
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-266/01 (01.09.2018).

2! With the exception of certain provisions which were applied even earlier. See: Art 84 of

the Succession Regulation.
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proceedings relating to the winding-up of insolvent companies or other legal
persons, judicial arrangements, compositions and analogous proceedings, as the
Insolvency (Recast) Regulation already covers these matters.'”> In addition,
neither the Brussels I Regulation, nor the Brussels I (Recast) Regulation or the
Maintenance Regulation is applicable to matrimonial property regimes,'* since
the Matrimonial Property Regulation is intended to cover these matters in the
future.'** In addition, neither the Brussels I Regulation, the Brussels I (Recast)
Regulation or the Maintenance Regulation covers divorce, as this is a matter
over the status of a person, which falls under the scope of application of the
Brussels II bis Regulation and the Rome III Regulation.'”> As demonstrated by
numerous case law of the Court of Justice of the European Union, the exact
boundaries between the scopes of application of various regulations are not
entirely clear, however, the regulations in corpore should cover all civil and
commercial matters, except the ones which the European legislator has wished
not to deal with at all.

Not surprisingly, the second type of civil and commercial matters, which are
often expressly excluded from the substantive scope of application of the EU

22 On the insolvency exception to the scope of application of the Brussels I instruments,

see, for example: F-Tex SIA v Lietuvos-Anglijos UAB “Jadecloud-Vilma”. Case C-213/10.
Judgment of the Court (First Chamber) of 10 April 2012. Available: http://curia.europa.eu/
juris/liste.jsfnum=C-213/10&language=EN (01.09.2018); Henri Gourdain v Franz Nadler.
Case 133/78. Judgment of the Court of 22 February 1979. Available: https://eur-lex.

europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61978CJ0133 (01.09.2018).

12 As provided by the European legislator, the notion of ‘matrimonial property regime’ in

this context should be given an autonomous interpretation and should embrace conside-
rations of both spouse’s daily management of their property and the liquidation of the pro-
perty regime as a result of the couple’s separation or the death of one of the partners. See:
Proposal on the Matrimonial Property Regimes, p 6. For example, according to the case law
of the Court of Justice of the European Union, an application for provisional measures to
secure the delivery up of a document in order to prevent it from being used as evidence in an
action concerning a husband’s management of his wife’s property, would not fall within the
scope of application of the old Brussels Convention (and, consequently, its predecessors —
the Brussels I Regulation and the Brussels I (Recast) Regulation), if such management is
closely connected with the proprietary relationship resulting directly from the marriage
bond. See: C C.HW. v G.J.H. Case 25/81. Judgment of the Court of 31 March 1982.
Available: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61981CJ0025
(01.09.2018). On the distinction between the disputes relating to the assets of the spouses
which have no connection to the marriage and the disputes relating to the matrimonial
property, see further: Jacques de Cavel v Louise de Cavel. Case 143/78. Judgment of the
Court of 27 March 1979. Available: https://eur-lex.europa.eu/legal-content/EN/TXT/
2uri=CELEX%3A61978CJ0143 (01.09.2018).

12 At the time of finishing this dissertation (1 September 2018) the Matrimonial Property
Regimes Regulation was not yet applicable in the European Union. According to Art 79 of

the Matrimonial Proprety Regimes Regulation it was to be applied as of 29 January 2019.

125 .. . . . .. .
On the distinction between divorce and maintenance decisions see: Louise de Cavel vs

Jacques de Cavel. Case 120/79. Judgment of the Court (Third Chamber) of 6 March 1980.
Available: http://curia.europa.eu/juris/liste.jsf?language=en, T,F&num=120/79 (01.09.2018).
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regulations, are the matters, which the European legislator has chosen not to
regulate at all. Some of these matters will probably not be regulated any time in
the near future due to the lack of any political will to deal with such matters on
the European level. For example, it is hard to see the European Union agreeing
on any common rules applicable to marriage as the notions of ‘marriage’ differ
considerably between the Member States, with some Member State allowing
same-sex marriages and some being very much more conservative. Not sur-
prisingly, even in the context of the Brussels II bis Regulation, which deals with
the jurisdiction in divorce matters and has been applied in the European Union
for over a decade, is there still an ongoing dispute in the legal literature whether
the term ‘marriage’ within the meaning of this regulation should cover same-sex
marriages or not.'> Similarly, no developments on the harmonisation of conflict
of laws of rules on the law applicable to personal names has taken place.
Although the Court of Justice of the European Union has taken steps to remedy
this situation by requiring the Member States to recognise personal names given
in the other Member States '’ and although the law applicable to names has
been included in the codes of private international law of several Member
States,'*® the applicable law to surnames is probably a topic which has not
gained the attention of the European legislator. The European legislator is also
yet to introduce any rules on the law applicable to property rights or to the legal
persons (companies). The European Commission has, however, called for a

"6 For a general overview on this question see: M.N. Shuilleabhain. Cross-Border Divorce
Law Brussels II bis. Oxford: Oxford University Press 2010, pp 105-119. See also: W.
Pintens. Arts 1-2. — U. Magnus and P. Mankowski (eds). Brussels IIbis Regulation. Munich:
sellier european law publishers 2012, pp 57-59; W. Pintens. Marriage and Partnership in the
Brussels ITa Regulation. — J. Erauw, V. Tomljenovi¢ and P. Volken (eds). Liber Memorialis
Petar Saréevié¢ Universalism, Tradition and the Individual. Munich: Sellier European Law
Publishers 2006, pp 335, 336-337.

12 Stefan Grunkin and Dorothee Regina Paul. Case C-353/06. Judgment of the Court
(Grand Chamber) of 14 October 2008. Available: http://curia.europa.eu/juris/liste.jsf?num=C-
353/06 (01.09.2018); Carlos Garcia Avello v Belgian State. Case C-148/02. Judgment of the
Court of 2 October 2003. Available: http://curia.europa.eu/juris/liste.jsf?language=en&num=C-
148/02 (01.09.2018). See in contrast: EKo 30.03.1993, C-168/91, Christos Konstantinidis vs.
Stadt Altensteig — Standesamt ja Landratsamt Calw — Ordnungsamt. — EKL 1993, 1k [-1191.

12 See, for example: Art 10 of the German Introductory Act to the Civil Code: Einfiihrungs-
gesetz zum Biirgerlichen Gesetzbuche. Available: http://www.gesetze-im-internet.de/bgbeg/
(01.09.2018). For the newest development in Europe, see Art 29(3) of the new Czech Private
International Law Code: Zakon ¢. 91/2012 Sb., o mezindrodnim pravu soukromém. Available
(in English): http://www .brizatrubac.cz/files/scany-clanku/Translation-Czech-PIL.pdf
(01.09.2018). For a general overview on the European rules on the law applicable to personal
names, see: M. Lehmann. What’s in a Name? Grunkin-Paul and beyond. — Yearbook of
Private International Law 2008, 10, pp 135, 150-155. For a critical overview on the problem
in Estonian law, see: M. Torga. Isikunimede andmine ja kohaldamine — peidetud probleem
Eesti rahvusvahelises eradiguses. Juridica 2014, 7, pp 520-527.
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study to be conducted on the Member States’ conflict of laws rules on the law
applicable to companies, so the topic might arise one point in the future.'*

Some civil and commercial matters have been excluded from the scope of all
EU regulations also for the reason of such matters already being regulated by
other international instruments and therefore not requiring the intervention by
the European legislator. For example, questions relating to the legal capacity of
natural persons have, to a large extent,"”” been excluded from the scope of appli-
cation of the EU regulations, which deal with jurisdiction, applicable law or the
recognition and enforcement of judgments, court settlements and authentic
instruments, ' since the Hague 2000 Protection of Adults Convention'** already
deals with such matters to a large extent. Similarly, the law applicable to parent-
age or surrogacy has not served any attention by the Community legislator and
it can be presumed that, since the Hague Conference has initiated a parentage/
surrogacy project dealing with private international issues surrounding the
status of children,'”* the Community legislator might not be inclined to fill this
gap, even though the developments in the Hague have sometimes influenced the
developments in Brussels and vice versa.'**

"% European Commission. Belgium-Brussels: Study on the law applicable to companies
with the aim of a possible harmonisation of conflict of laws rules on the matter. Contract
notice 2014/S 149-267126. Available:

http://ec.europa.eu/justice/newsroom/contracts/2014 267126 _en.htm (01.09.2018).

1% See in contrast: Art 1(2)b of the Succession Regulation.

Bl See: Art 1(2)(a) of the Brussels (Recast) Regulation, Art 1(2)(a) of the Brussels I
Regulation, Art 1(2)(a) of the Rome I Regulation, Art 1(2)(a) of the Rome III Regulation,
Art 1(2)(a) of the Succession Regulation. No such express exception has been added to the
Rome II Regulation or the Maintenance Regulation which does not, of course, mean as if
these regulations could be used in order to determine jurisdiction or the applicable law in a

dispute over the legal capacity of a natural person.

132 Convention of 13 January 2000 on the International Protection of Adults. Available:

http://www.hcch.net/index_en.php?act=conventions.text&cid=71 (01.09.2018).

'3 Permanent Bureau. Preliminary Document No 11 of March 2011, “Private international
law issues surrounding the status of children, including issues arising from international
surrogacy arrangements”. Available: http://www.hcch.net/upload/wop/genaff2011pd11e.pdf
(01.09.2018).

** A good example of this has been the creation of the rules on maintenance in Brussels and

in the Hague. On the interaction between the Hague 2007 Maintenance instruments and the
Maintenance Regulation, see: P. Beaumont. International Family Law in Europe — the
Maintenance Project, the Hague Conference and the EC: A Triumph of Reverse Subsidiarity.
RabelsZ Bd. 2009, 73, pp 509-546. On the interaction between the Hague 2005 Choice of
Court Agreements Convention and the old Brussels Convention, see: P. Beaumont. Hague
Choice of Court Agreements Convention 2005: Background, Negotiations, Analysis and
Current Status. Journal of Private International Law. 2009, Vol 5 No 1, pp 125, 127-134. For
the Hague 2005 Choice of Court Agreements Convention, see: Convention of 30 June 2005
on Choice of Court Agreements. Available:
http://www.hcch.net/index_en.php?act=conventions.text&cid=98 (01.09.2018).
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For the purposes of solving the main research question of the dissertation the
second type of exclusions from the scopes of application of the EU regulations
is more important, since, if a certain type of dispute is excluded from the material
scope of application of all (or most)'*> EU private international law regulations,
the incompatibilities within the meaning of Article 351 of the TFEU would not
arise, if the legal assistance treaties concluded with third states are applied in
such disputes. For example, if a broad legal assistance treaty concluded with third
state is applied in order to determine jurisdiction or applicable law in a dispute
over a parentage — the question, which is yet to be given any attention by the
Community legislator — no incompatibilities within the meaning of Article 351
of the TFEU between the two types of instruments could arise. Similarly, no
conflicts between the two types of instruments could occur, for example, if the
legal assistance treaties are used to determine the applicable law to companies
or to the validity of marriage as these matters have not served any attention
from the European legislator.

1.2.3. Personal scope of application

Although all the EU regulations on private international law contain rather precise
provisions on their material scope of application, these regulations generally
lack any provisions as to their personal scope of application. Thus, as a general
rule, the scope of application of a particular EU regulation on private international
law is not limited by any criteria relating to the parties to a particular dispute.'*®
This general rule is, however, not without exceptions as the European Order for
Payment Procedure Regulation and the European Small Claims Procedure
Regulation only apply in the cases where the domicile or habitual residence of
one of the parties at the time of the initiation of the relevant proceedings is in a
Member State other than the Member State of the court seised."”’

Even though the personal scope of application of the EU regulations on private
international law is generally not limited, the application of the individual pro-
visions contained in particular regulation can depend on certain personal criteria
being filled in a particular case. Such criteria should be taken into account in

5 The EU regulations dealing only with international cooperation (the Evidence Regulation

and the Service bis Regulation) do not exclude any specific civil or commercial matters from
their scope of application. However, since the legal assistance treaties do not deal with the
cooperation between the authorities of the Member States of the European Union and since
the Service bis Regulation and the Evidence Regulation in turn do not deal with the
cooperation with the authorities of the third states, the conflicts between these instruments
are more of a theoretical nature. See further on this: Chapter 2.5 of the dissertation.

% For example, the Brussels I Regulation applies in all ‘civil and commercial matters’ and
consequently, as one author has put it, does not ‘prescribe specific personal requirements’.
See: U. Magnus. Introduction — U. Magnus and P. Mankowski (2012 1), p 31.

7 See correspondingly: Art 3(1) of the European Order for Payment Procedure Regulation,
Art 3 of the European Small Claims Procedure Regulation.
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order to analyse whetehr any incompatibilities within the meaning of Article
351 of the TFEU could arise if the legal assistance treaties are applied instead of
the European regulations. In this point, it is once more worth distinguishing
between four types of provisions, which the EU regulations on private inter-
national law might contain: (a) the provisions on jurisdiction, (b) the provisions
on the applicable law, (c) the provisions on the recognition and enforcement of
judgments, court settlements and authentic instruments and (d) the provisions
on the cooperation between the courts and Central Authorities.

a) Provisions on jurisdiction

The personal criteria which can trigger the application of a particular provision
of jurisdiction contained in an EU regulation on private international law can refer
to a party’s nationality, habitual residence, domicile or even a mere presence'
in a particular Member State. For example, Article 3(1)(b) of the Brussels 11 bis
Regulation allocates jurisdiction in a divorce case to the court of a Member
State only if the court in question is the court of a Member State of the common
nationality of the spouses, or in the case of the United Kingdom and Ireland, of
the ‘domicile’' of both spouses. Thus, the personal connecting factor triggering
the application of Article 3(1)(b) of the Brussels II bis Regulation is the
common nationality (or in the case of the United Kingdom and Ireland) the
common domicile of the spouses. This does not, however, mean as if the
Brussels 11 bis Regulation as a whole would not be applicable in a divorce case
involving the parties who have different nationalities or domiciles. Similarly,
the Brussels I (Recast) Regulation as a whole is applied regardless of the
domicile, nationality or habitual residence of the parties, but the application of a
particular provision contained in this regulation, such as the rules contained in
its Chapter II, Section 2 (‘Special jurisdiction’) can be limited, depending on
the domicile, nationality or habitual residence of the parties.

Even if a particular personal criterion contained in an individual European
provision on international jurisdiction has not been met in a particular case, the
court is not entirely free to disregard such a provision — the court cannot, for
example, substitute the European rules with their own national rules. This is so,
because the rules on jurisdiction contained in the EU instruments provide for a

%% See for example, Art 13 of the Brussels IT bis Regulation which allocates jurisdiction to
the court of a Member State where the child is present, provided that the habitual residence
of the child in question cannot be established and the jurisdiction cannot be determined on
the basis of Art 12 of the Brussels II bis Regulation.

% The word ‘domicile’ in this context should not be confused with the term ‘domicile’ as
used in the Brussels I Regulation and the Brussels I (Recast) Regulation. The concept of
‘domicile’ within the meaning of Art 3(1)(b) of the Brussels II bis Regulation refers to the
term as it has been used in the legal systems of the United Kingdom and Ireland. On the
meaning of ‘domicile’ under English law, see for example: D. McClean and K. Beevers
(2009), pp 29-51; C. M. V. Clarkson and J. Hill (2011), pp 305-327. L. Collins (ed) (2006),
pp 122-174.
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comprehensive system under which the jurisdiction of the court should be
decided in a particular case, unless otherwise expressly provided by a particular
regulation. Thus, for example, in a case where a defendant, domiciled in
Finland, is being sued in Estonian court in a matter relating to a tort which has
taken place in Sweden and where the relevant rules of the Brussels I (Recast)
Regulation'*® do not allocate jurisdiction to Estonian court, the court cannot
base its jurisdiction on national legislation. The purpose of the European rules,
as made clear by the Court of Justice of the European Union in various cases'*'
culminating with the famous Owusu case,'* is to protect the reasonable
expectations of the defendants who should be able to foresee in which courts
they can be sued.'* The application of the European rules is presumably the best
way to protect such foreseeable expectations. The application of national rules
instead of the European rules would make it harder for the defendant to be able
to foresee whether or not he can be sued in the Member States and the same
could be said for the application of the legal assistance treaties even in the case
where none of the provisions on jurisdiction as contained in the EU regulations
would be applied due to the personal criteria (connecting factors) referred to in

"% That is, Arts 4(1) and 7(2) of the Brussels I (Recast) Regulation.

141

See for example: Besix SA v Wasserreinigungsbau Alfred Kretzchmar GmbH & Co. KG
(WABAG) and Planungs- und Forschungsgesellschaft Dipl. Ing. W. Kretzchmar GmbH &
KG (Plafog). Judgment of the Court of 19 February 2002. Case C-256/00. Available:
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-256/00# (01.09.2018), para 26;
GIE Groupe Concorde and Others v The Master of the vessel “Suhadiwarno Panjan” and
Others. Case C-440/97. Judgment of the Court of 28 September 1999. Available:
http://curia.europa.eu/juris/celex.jsf?celex=61997CJ0440&lang 1 =en&type=T X T&ancre=
(01.09.2018), para 24; Jakob Handte & Co. GmbH v Traitements Mécano-chimques des
Surfaces SA. Case C-26/91. Judgment of the Court of 17 June 1992. Available:
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-26/91 (01.09.2018), para 18.

"2 Andrew Owusu v N. B. Jackson, trading as “Villa Holidays Bal-Inn Villas” and Others.
Case C-281/02. Judgment of the Court (Grand Chamber) of 1 March 2005. Available:
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-281/02# (01.09.2018), paras 40—
42. For the support of the solution given in Owusu, see: P. Rogerson. Lis Pendens and Third
States: The Commission’s Proposed Changes to the Brussels I Regulation. — The Brussels I
Review Proposal Uncovered. E. Lein (ed.). London: British Institute of International and
Comparative Law 2012, pp 103, 112.

' Some authors have, however, questioned whether the interpretation of the Brussels
Convention given by the Court of Justice of the European Union in Owusu should also hold
true for all the EU regulations on private international law, such as the Brussels II bis
regulation. This has been done when analysing whether the national rules that allow the
court to stay its proceedings in favour of a court in a third state could be applied if the
Brussels 11 bis Regulation does not provide for such a possibility. See for example: E. Pataut.
International Jurisdiction and Third States: A View from the EC in Family Matters. —The
External Dimensions of EC Private International Law in Family and Succession Matters.
A. Malatesta, S. Bariatti (eds.). Padova: CEDAM, 2008, pp 123, 144. See further on this
problem: M. N. Shuilleabhain (2010), pp 201-209; W. Pintens. Art 1. — U. Magnus and
P. Mankowski (eds). Brussels Ilbis Regulation. Munich: sellier european law publishers
2012, pp 57-59.

51



these particular provisions not being met. Thus, even if the personal criteria
relating to the application of a particular provision on jurisdiction which is
contained in an EU regulation of private international law are not met in a given
case, the conflicts between the regulations and the legal assistance treaties can
still arise, if a court derives jurisdiction from the treaty rules in a case where no
jurisdiction is provided by the jurisdictional regime of a particular European
regulation taken as a whole.

b) Provisions on the applicable law

In contrast to the provisions on jurisdiction, the application of the provisions on
the applicable law contained in the EU regulations on private international law
does not depend on any personal characteristics relating to the parties to a
particular dispute. This is so because these provisions are, by their nature, uni-
versal. For example, a court of a Member State may need to apply the Rome I
Regulation when determining the applicable law to a contract, even if the
parties to such contract are not the nationals of any Member State and do not
have their domicile or habitual residence in any of the Member States. Similarly,
Estonian court might be bound to apply the Rome II Regulation when
determining applicable law in a dispute where the nationals of a third State are
arguing over a non-contractual obligation arising from an event giving rise to
damage which has occurred outside the territory of the European Union.

Although the applicable law provisions contained in the EU regulations have
universal personal scope of application, it is possible that such rules use certain
personal connecting factors in order to point to a particular law. A personal
connecting factor as an element of a provision on the applicable law'** should
thus be distinguished from the personal scope of application of such a provision.
For example, According to Article 21(1) of the Succession Regulation the law
applicable to succession as a whole is the law of the state in which the deceased
had his habitual residence at the time of death. The personal connecting factor
used in this provision is the last habitual residence of the deceased. In contrast,
the personal scope of application of Article 21(1) of the Succession Regulation
is, however, universal, as this provision can be applied by the court regardless
of the domicile, nationality or habitual residence of the parties involved in a
succession dispute.

The universal scope of application of the rules on the applicable law con-
tained in the EU regulations on private international law increases the likelihood
of possible conflict between the EU regulations on private international law on
one hand and the legal assistance treaties concluded with third states on the

" For a general overview on the various connecting factors used in the applicable law rules
contained in the European instruments, see: K. Siehr. Connecting Factors, Party Autonomy
and Renvoi. — A. Malatesta, S. Bariatti and F. Pocar (eds). The External Dimension of EC
Private International Law in Family and Succession Matters. Padova: Wolters Kluwer Italia
Srl 2008, pp 251, 253-255.
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other. Such conflict can constitute an incompatibility within the meaning of
Article 351 of the TFEU, if the connecting factors used in the two types of
instruments differ. In such case the application of the treaty rules instead of the
European rules would lead to the application of different substantive laws,
which could theoretically be treated as an ‘incompatibility’ of the two types of
instruments.'*’

¢) Provisions on the recognition and enforcement of foreign judgments,
court settlements and authentic instruments

As was the case with the provisions on the applicable law, the provisions on the
recognition and enforcement of foreign judgments and other enforcement titles
contained in the EU regulations on private international law have universal
personal scope of application. This means that the application of such provisions
does not depend on any personal criterion relating to the parties to a particular
dispute having been met. For example, it is not necessary for the party applying
for the declaration of enforcement of a foreign judgment in a Member State
under the Succession Regulation to have his habitual residence or domicile in a
Member State. Similarly, in order for the rules on the recognition and enforce-
ment of foreign judgments contained in the Succession Regulation to be appli-
cable, it is not necessary for the judgment in question to have been made between
the parties who were domiciled in a Member State or were nationals of a Member
State at the time when the judgment was made.

At first sight, the European Order for Payment Procedure Regulation and the
European Small Claims Procedure Regulation seem to make an exception to the
general rule that the personal scope of application of the provisions on the
recognition and enforcement of foreign judgments and other enforcement titles
is universal. More particularly, both of these regulations apply only in ‘cross-
border’ cases and as both regulations explain in their Articles 3(1), “a cross-
border case is one in which at least one of the parties is domiciled or habitually
resident in a Member State other than the Member State of the court seised”.
However, since the cross-border element in the context of these regulations is
determined at the time when the application for a European order for payment is
submitted or at the time when the claim form under the European Small Claims
Procedure Regulation is received by the court or tribunal,'*® the domicile or the
habitual residence of the parties is not a decisive connecting factor in the phase
where the enforcement of the European Orders for Payment or the judgments
given as a result of the European Small Claims Procedure is sought. Thus, it must
be concluded that the provisions on recognition and enforcement contained in
these instruments have universal personal scope of application similarly to the
corresponding provisions in the other EU regulations on private international

' See further on this, Chapter 2.3 of the dissertation.

See correspondingly: Art 3(3) of the European Order for Payment Procedure Regulation,
Art 2(1) of the European Small Claims Procedure Regulation.
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law. Whether this likens the possibility that the two types of instruments are
incompatible within the meaning of Article 351 of the TFEU depends on whether
the other criteria for determining the application of the two types of insturments
coincide.

d) Provisions on the international cooperation between the courts, Central
Authorities and other authorities

Similarly to the provisions on the recognition and enforcement or to the pro-
visions on the applicable law, the provisions on cooperation as contained in the
EU instruments generally have universal personal scope of application. For
example, the court should make use of Article 29(2) of the Brussels I (Recast)
Regulation which obliges the court to provide certain information to a court in
another Member State regardless of the nationality, habitual residence or
domicile of the persons involved in the relevant proceedings.

In contrast, some provisions on cooperation, as contained in the European
regulations have (somewhat hidden) limitations as to their personal scope of
application. For example, Article 1 of the Service bis Regulation provides that
the said regulation applies if a judicial or extrajudicial document has to be trans-
mitted ‘from one Member State to another for service there’. While the regu-
lation leaves it open what is exactly meant by a service from one Member State
to another, the Court of Justice of the European Union has explained that the
Service bis Regulation comes into play where the person to be served with the
document ‘resides abroad’."*” Such explanation is not, however, overly helpful.
For example, it is not clear what constitutes ‘residing’ in another Member State
in this context. According to the authorities, ‘residing abroad’ can mean a mere
registered address in another Member State, in contrast to having a domicile in
such state within the meaning of Arts 62 or 63 of the Brussels I (Recast)."* It is
also not entirely sure whether electronic service (a method very often used by
Estonian courts)'*’ on a person who ‘resides abroad’, is included in the scope of
the Service bis Regulation, though the answer to this question should probably
be rather on the side of the affirmative.'’

T Krystyna Alder, Ewald Alder v Sabina Orlowska, Czeslaw Orlowski. Case C-325/11.
Judgment of the Court (First Chamber) of 19 December 2012. Available: https://eur-
lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62011CJ0325&from=ET
(01.09.2018), para 25. See further on the scope of application of the Service I bis Regulation,
for example: T. Rauscher. EG-ZustellVO Art 1. — T. Rauscher and W. Kriiger (eds) (2017),
Rn 9; A. Stadler. EuZustVO. Art 1. — H.-J. Musielak and W. Voit (eds). Zivilprozessordnung.
Miinchen: Verlag Franz Vahlem GmbH. 2018, Rn 1-4.

" T Rauscher. EG-ZustellVO Art 14. — T. Rauscher and W. Kriiger (eds) (2017), Rn 4a.

' The possibility to serve documents electronically in Estonian civil proceedings is provided
by Art 311" of the Code of Civil Procedure.

' The question has not attracted overly much attention in legal literature as the electronic
service of documents is not possible in all the Member States. Theoretically, electronic
service could, however, be considered as postal service within the meanin of Art 14 of the
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It has been proposed to amend the Service bis Regulation so as to clarify that
this regulation applies in cases where the addressee is physically present in a
different state compared to the forum state."”' Even in the absence of such amend-
ment, what is clear, however, is that the application of the Service bis Regulation
is limited by certain personal criterion relating to the addressee of the document,
that is, the criterion of ‘residing abroad’ if one would borrow from the Court of
Justice. Additionally, it is not possible to make use of the provisions of the
Service bis Regulation in a situation where a person to be served resides, abroad,
but outside the territory of the European Union (e.g. in the Russian Federation,
in the Ukraine or in some other third country). In this case, Estonian courts should
use other international instruments'™ in order to serve documents on such
person.

In conclusion, the provisions contained in the EU regulations on private inter-
national law generally have universal personal scope of application, though the
actual application of particular provisions may depend on certain criteria relating
to the persons involved in particular proceedings being met. In the cases where
the individual provisions contained in the EU regulations on private international
law have universal personal scope of application, it is more likely that the conflict
between the EU regulations on private international law and the legal assistance
treaties concluded with third states occur, if the treaty rules are applied instead
of the European rules. Even if the application of a particular provision contained
in the EU regulation of private international law is not triggered due to certain
criterion relating to the parties to a dispute not being met, the incompatibilities
between the two types of instruments can still occur, depending on the exact
nature and purpose of the European provision in question. For example, in the
case where the intention of a particular European regulation is not to allocate
jurisdiction to Estonian courts, the application of the legal assistance treaties
allocating jurisdiction to Estonian courts could give rise to an incompatibility
within the meaning of Artice 351 of the TFEU.

Service bis Regulation. In contrast, the commentators of the corresponding Hague 1965
Convention have found that electronic service should not be possible under the Hague 1965
Convention: C. Bernasconi and L. Thébault. Practical Handbook on the Operation of the
Hague Service Convention. The Hague: HCCH. 2013, p 169.

P! See: Expert Group on Modernisation of Judicial Cooperation in Civil and Commercial

Matters. Minutes of the Expert group on the modernisation of judicial cooperation in civil
and commercial matters. Brussels: 2018. Available: http://ec.europa.eu/transparency/
regexpert/index.cfm?do=groupDetail.groupMeetingDoc&docid=15213 (01.09.2018), p 6.

"2 Namely, either the Hague 1965 Service Convention or the legal assistance treaties

concluded with third states.
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1.2.4. Territorial scope of application

Since only the courts of the Member States are required to apply the European
Union legislation, the territorial scope of application of the EU regulations on
private international law is limited to the Member States'*® and, more precisely,
to the Member States which are bound by particular regulations as some
regulations are not applicable in all the Member States. That is, firstly, the
regulations passed via enhanced cooperation (the Rome III Regulation, the
Matrimonial Proptery Regimes Regulation and the Regulation on the Property
Consequences of the Registered Partners) are applicable only in the Member
States taking part in the adoption of these regulations or in the Member States
which have joined the regime of these regulations at a latter stage.'>* Secondly,
Denmark, the United Kingdom and Ireland are not bound by all the European
private international law regulations as these states have a special status when it
comes to the intsruments passed in the framework of the area of freedom,
security and justice.'”

In exceptional cases the EU regulations on private international law can have
an out-of-Union effect and be applicable by the courts of the third states. That
could happen if the doctrine of renvoi'™® applicable in a particular third state

'3 At the time of finishing the dissertation (1 September 2018) the European Union had 28
Member States. On 1 July 2013, the Republic of Croatia became the 28" Member State of
the European Union.

' At the time of finishing this dissertation (1 September 2018) the Republic of Estonia was
bound by only one regulation passed via enhanced cooperation, that is, the Rome III Regu-
lation, which became applicable in the Republic of Estonia on 11 February 2018, as provided
by Art 3(2) of the relevant Commission Decision (European Commission. Commission
decision (EU) 2016/1366 of 10 August 2016 confirming the participation of Estonia in
enhanced cooperation in the area of the law applicable to divorce and legal separation.
C/2016/5137. - OJ L 216, 11.08.2016, pp 23-25).

'35 According to Arts 1 and 2 of the Protocol on the position of Denmark annexed to the

Treaty establishing the European Community (OJ C 340, 10.11.1997, p 101) Denmark is not
automatically bound by the EU regulations on private international law, but can join the
regime of these regulations later via a special agreement concluded with the European Union
as has been done in the case of the Brussels I (Recast) Regulation and the Service bis Regu-
lation. Arts 1 and 2 of Protocol No 21 on the position of the United Kingdom and Ireland in
respect of the area of freedom, security and justice, annexed to the Treaty on European
Union and to the Treaty on the Functioning of the European Union (OJ C 202, 07.06.2016,
p 295) provide a somewhat similar exception for the United Kingdom and Ireland. In
contrast to Denmark, the United Kingdom and Ireland can, however, directly take part in the
adoption and application of the private international law regulation if they so wish. The
exception in relation to the United Kingdom applies of course only until 29 March 2019, i.e
until the date on which the United Kingdom is planned to withdraw from the European

Union (the so-called Brexit date).

1% Renvoi obliges a court to take into account foreign law in its entirety, including its

conflict-of-laws provisions. For example, under Art 6 of the Private International Law Act
Estonian courts have to, when applying foreign law, take into account the foreign conflict-
of-laws provisions when these refer back to Estonian law (remission) and disregard such
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would require the court of this state to apply the conflict of laws provisions
which are contained in the EU regulations on private international law. For
example, as Australian law allows double renvoi in certain civil cases,”’ an
Australian court might be required to apply Estonian private interntional law
rules, including the rules contained in the EU instruments in australian pro-
ceedings involving Estonian parties. From the perspective of this dissertation,
such possible application of the EU private international regulations by third
state courts has little relevance. Only if the EU regulations would be applied by
the courts of the Contracting Parties to the Estonian legal assistance treaties (the
Russian Federation and the Ukraine) could such application have any weight in
order to answer the question whether (from the perspective of Estonian courts)
the EU regulations and legal assistance treaties concluded with such states are
incompatible within the meaning of Article 351 of the TFEU. That could be so
only if the legal assistance treaties (when applied by Estonian courts) would
require Estonian courts to apply the conflict of law rules of the Parties of the
Contracting Parties to such states and if the renvoi doctrine applicable in these
Contracting Parties would refer back to European private international law
regulations. This, however, has never been done in the case law referred to in
the Annex 3 of this dissertation and probably would never be done as it is
unlikely that the legal assistance treaties would be interpreted as containing any
renvoi provisions making such exercise (even just) theoretically possible.'®

provisions when they refer to the law of a third state (transmission). On the use of renvoi in
Estonian private international law, see: K. Jaadla. Renvoi vormid ja doktriinid Eesti pere-
konna- ja pirimisdiguses. Bakalaureusetdd. — Tartu; Tartu Ulikool 2010; I. Nurmela and others
(2008), pp 63—65; I. Nurmela. Vilisriigi diguse kohaldamine. — Juridica 2002 IV, p 254, 259.
Different states follow different doctrins of renvoi, such as a single renvoi or a double
renvoi, the differentiating factor being the number and type of references to the procedural
laws of the third states that the rules of the forum allow. On the different types of renvoi in
modern private international law, see, for example: A. Davi. Le renvoi en droit international
privé contemporain. — Recueil des cours. 2010, Vol 352, pp 9-521; D. A. Hughes. The
Insolubility of Renvoi and its Consequences. — Journal of Private International Law. 2010,
Vol 6, No 1, pp 195, 197-199.

57 On Australian doctrine of renvoi, see: A. Lu. Ignored no More: Renvoi and International
Torts Litigation in Australia. — Journal of Private International Law. 2005, Vol 1, No 1, pp
35-67, R. Mortensen. “Troublesome and Obscure”: The Renewal of Renvoi in Australia. —
Journal of Private International Law. 2006, Vol 2, No 1, pp 1-26.

¥ There is no explicit renvoi provision in neither the Estonia-Ukraine legal assistance
treaty, nor the Estonia-Russia legal assistance treaty. Both treaties generally just refer to the
‘law of the Contracting Party’, which theoretically could include a reference to the conflict-
of-law provisions of the Contracting Party. Note, however, that a part of such body of rules
would be the same legal assistance treaty where the court proceeded from, so such reference
would not make much sense in practice as the court would have to apply again the
provisions of the relevant legal assistance treaty. The legal assistance treaties as international
agreements would, of course, be prioritized over any national conflicts rules in the courts of
the Contracting Parties. On this, see, for example: V. Zvekov, V. P. The New Civil Code of
the Russian Federation and Private International Law. — McGill Law Journal. 1999, Vol 44,
p 525, 532.
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Whether the EU regulations on private international law are applied by the
courts in the Member States ex officio or at the request of the parties, depends
on the particular regulation and the national procedural law of the Member State
in question. As derived from Article 288 of the TFEU, the European Union regu-
lations are, directly applicable. However, the application of a particular provision
contained in these regulations can depend on the national implementing pro-
cedural rules of the Member State. For example, under Estonian national rules
of civil procedure, Estonian courts have an ex officio duty to apply the provisions
on jurisdiction, the provisions on the recognition and enforcement of foreign
judgments, court settlements and authentic instruments and the provisions on
the cooperation contained in the EU regulations on private international law,"”’
but the same is not necessarily true for the European provisions on the applicable
law as explained in the following paragraphs. '

The obligation of an Estonian court to apply the provisions on jurisdiction,
the provisions on the recognition and enforcement of foreign judgments, court
settlements and authentic instruments and the provisions on the cooperation
contained in the EU regulations on private international law ex officio comes
explicitly from various provisions of the (Estonian) Code of Civil Procedure.
For example, under Article 75(1) of the Code of Civil Procedure, Estonian court
is always required to determine whether a claim or another application can be
filed to Estonian court — that is, the Estonian court has a duty to determine, ex
officio and among other things, whether it has jurisdiction in a particular case.
Such investigation has to be carried out taking into account the relevant pro-
visions on international jurisdiction, including the applicable EU regulations on
private international law. Similarly, Article 619(1) of the Code of Civil Procedure
(titled as ‘The recognition of a judgment and other enforcement document of the
Member State of the European Union’) points out a requirement for the judge to
apply the EU regulations on private international law dealing with the recognition
and enforcement of judgments, courts settlements and authentic instruments ex
officio. Similar requirements come from Articles 241(2) and 316'(1), which
(correspondingly) point the attention of the courts to the need to apply the
provisions of the Evidence Regulation and the Service bis Regulation ex officio.

While the application of the provisions on international jurisdiction, on the
recognition and enforcement of foreign judgments, court settlements and
authentic instruments and on the cooperation between the authorities of different
Member States that are contained in the EU regulations on private international
law does not depend on the parties pleading the application of such rules, the
same is not entirely true for the European provisions dealing with the

1% See further on such obligation: M. Torga. Rahvusvahelise kohtualluvuse kontrollimine. —

Juridica 2013 II1, pp 192, 192-195.

"% See further on this: I. Nurmela. Arengud Eesti rahvusvahelises eradiguses. Uus rahvus-

vahelise eradiguse seadus. — Juridica 2002 VII, p 467, 468; M. Torga. Kohalduva diguse ja
selle sisu kindlakstegemine rahvusvahelistes eradiguslikes vaidlustes. — Juridica 2014 V, pp
406, 406—408.
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determination of applicable law. Although Article 2(1) of the Estonian Private
International Law Act follows a civil law idea'®' that a court has an obligation
to apply the relevant foreign law ex officio, Estonian case law seems to have
occasionally forgotten the existence of this provision'®” and seems to suggest
that a court is not required to apply foreign law on its own initiative, if a private
international law instrument applicable in a particular case allows the parties to
choose Estonian substantive law as the applicable law.'® This would hold true
in both, the cases where the applicable law is to be determined under an EU
regulation on private international law or in the cases where the applicable law
is determined under an international convention or the provisions of Estonian
national law.'® Thus, Article 2(1) of the Estonian Private International Law Act
should be regarded as a general part to the whole Estonian private international
law, including the international conventions and the EU regulations on private
international law dealing with conflict-of-laws issues.

As shown above, Estonian courts, as the courts located in the territory of the
European Union, have to generally apply the provisions contained in the EU
regulations on their own initiative just because they are part of the territory
where the regulations apply. However, the applicability of an individual rule
contained in an EU regulation may sometimes depend on certain additional
conditions, having territorial characteristics, being met. For example, the rules
on the recognition and enforcement of judgments as contained in various
European Union regulations would apply only in cases where a judgment in
question emanates from a Member State bound by such regulation. Similarly,
the rules on the service of documents as contained in the Service bis Regulation
can be applied only for the service in another Member State. In the latter case
the condition for the application of the Service bis Regulation rules is that the

' n contrast, in the common law tradition the parties often have to plead and prove foreign

law for it to be applicable. For one of the most comprehensive overview on this principle in
English law, see: R. Fentiman. Foreign law in English courts: pleading, proof and choice of
law. Oxford: Oxford University Press 1998; On the same principle in Australian law, see:
J. MacComish. Pleading and Proving Foreign Law in Australia. — Melbourne University
Law Review 2007 Vol 31 No 2, pp 400-442; For a comparative overview, see: T. C.
Hartley. Pleading and proof of foreign law: the major European systems compared. — The

international and comparative law quarterly 1996 Vol 45 No 2, pp 271-292.

12 See for example the cases of the Estonian Supreme Court where the choice-of-law

problems were completely ignored, although the cases clearly involved a foreign element:
Judgment of the Estonian Supreme Court of 23 May 2012 of No 3-2-1-53-12; Judgment of
the Estonian Supreme Court of 17 January 2011 No 3-2-1-108-10.

' See, for example, a case that reached the Supreme Court where a foreign party had

concluded a sales contract for the sale of stocks of a foreign company and had later sued the
other (Estonian) party to the contract in Estonian court. The Supreme Court disregarded
claimant’s plea to apply foreign law since in the lower courts no such plea was made by the
claimant and the lower courts had not, on their own initiative, dealt with the questions of
possibly applicable foreign law: 3-2-1-52-10, para 20.
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K. Sein and others (2013), p 25. M. Torga. Kohalduva diguse ja selle sisu kindlakstege-
mine rahvusvahelistes eradiguslikes vaidlustes. — Juridica 2014 V, pp 406, 407.
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addressee has a residence within the terrotiry of another Member State.'® Thus,
the provisions contained in the European private international law treaties, though
applicable in Estonian courts since Estonia is a Member State, may contain
additional criteria which determine the territorial reach of such provisions.

If a particular dispute falls outside the territorial reach of the provisions
contained in the EU regulations on private international law, the conflicts
between the scopes of application of the EU regulations on private international
law and the legal assistance treaties would not arise, if the legal assistance treaties
are applied instead of the European regulations, provided that there are no so-
called hidden conflicts between the provisions of the two types of instruments.
In order to analyse the possibility of such (and other, more obvious) conflicts, it
is again worth distinguish between (a) the provisions on jurisdiction, (b) the
provisions on the applicable law, (c) the provisions on the recognition and
enforcement of judgments, court settlements and authentic instruments and (d) the
provisions on the cooperation between the courts and other authorities.

a) Provisions on jurisdiction

The rules on jurisdiction contained in the EU regulations on private inter-
national law extend to the whole territory of the European Union in a sense that
they have to be applied by the courts of the Member States of the European Union
and not by the courts of third states. Not even on the phase of the recognition
and enforcement of the Union judgments would the courts of a third state check
under the EU regulations whether the court in a Member State had jurisdiction
to hear the case. The court of a third state could, of course, check whether the
court in a Member State determined it’s jurisdiction in accordance with the
principles applicable in a third state.'*®

Although only the courts of the Member States apply the provisions on juris-
diction contained in the EU regulations on private international law, the appli-
cation of these provisions can sometimes depend on certain additional territorial

' Krystyna Alder, Ewald Alder v Sabina Orlowska, Czeslaw Orlowski. Case C-325/11.
Judgment of the Court (First Chamber) of 19 December 2012. Available: https://eur-lex.
europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62011CJ0325&from=ET
(01.09.2018), para 25.

1% For such possibility, see for example: Art 23(2)a of the Hague 1996 Parental Responsibility
Convention: Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition,
Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the
Protection of Children. Hague Conference on Private International Law. Available:
http://www.hcch.net/index_en.php?act=conventions.text&cid=70 (01.09.2018). This con-
vention entered into force in relation to the Republic of Estonia on 1 of June 2003; See also:
Art 2 of the Supplementary Protocol of 1 February 1971 to the Hague Convention on the
Recognition and Enforcement of Foreign Judgments in Civil and Commercial Matters.
Hague Conference on Private International Law. Available: http://www.hcch.net/index
en.php?act=conventions.text&cid=79 (01.09.2018). Note, however, that the Republic of
Estonia is not a party to this protocol.
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criteria having been met. Namely, such provisions can include territorial con-
necting factors or conditions relating to something, which happens in a third
state. The existence of these connecting factors or conditions triggers or hinders
their application depending on the circumstances of each case. These connecting
factors or conditions can be limited to the territory of the European Union or
can refer to the territory of a third state.

An example of a provision on jurisdiction, which contains a connecting factor
relating to the territory of the European Union, is Article 24(1) of the Brussels I
(Recast) Regulation. A court can derive jurisdiction from this provision in
proceedings, which have as their object rights in rem in immovable property or
tenancies of immovable property, if the court in question is the court of a
Member State in which such property is situated. As has been explained by the
Court of Justice of the European Union, the proceedings, which have as their
object rights in rem in immovable property in this context include actions which
seek to determine the extent, content, ownership or possession of immovable
property (located in a Member State) or the existence of other rights in rem
therein and to provide the holders of those rights with the protection of the
powers which attach to their interest.’”’

Estonian courts could not derive jurisdiction from Article 24(1) of the
Brussels I (Recast) Regulation in a case where the immovable in question is
located in a third state such as in the Russian Federation or the Ukraine. This is
justified because, as stressed by the Court of Justice of the European Union, in
the case of disputes over the rights in rem in immovable property, a court is often
required to carry out various checks, inquiries and expert assessments which
have to be carried out on the spot'®® and, in the case of tenancies of immovable
property, due to the complexity of the tenancy rules, which are the most familiar

"7 For example, the concept would not apply to an action whereby a creditor seeks to have a

disposition of a right in rem in immovable property rendered ineffective as against him on
the ground that it was made in fraud of his rights by his debtor. See: Mario P. A. Reichert
and others v Dresdner Bank. Case C-115/88. Judgment of the Court (Fifth Chamber) of 10
January 1990. Available: http://curia.europa.eu/juris/liste.jsf?language=en&num=C-115/88
(01.09.2018). As stated in the Schlosser Report, the difference between a right in rem and a
right in personam is that the right in rem has effect against the whole world, whereas the
latter can only be claimed against a particular person. See: P. Schlosser. Report on the
Convention on the Association of the Kingdom of Denmark, Ireland and the United Kingdom
of Great Britain and Northern Ireland to the Convention on jurisdiction and the enforcement
of judgments in civil and commercial matters and to the Protocol on its interpretation by the
Court of Justice, signed at Luxembourg, 9 October 1978. — OJ C 59, 5/3/1979; See also:
Norbret Lieber v Willi S. Gobel and Siegrid Gobel. Case C-292/93. Judgment of the Court
(Fifth Chamber) of 9 June 1994. Available:
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-292/93 (01.09.2018), para 14.

' Theodorus Engelbertus Sanders v Ronald van der Putte. Case 73/77. Judgment of the
Court of 14 December 1977. Available:
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-73/77 (01.09.2018), para 13.
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to the court where the immovable in question is situated.'® Hence, the purpose
of Article 24(1) of the Brussels I (Recast) Regulation is to make sure that
jurisdiction is allocated to the court best placed to hear certain disputes relating
to immovable property. If a broad legal assistance treaty would allocate juris-
diction to Estonian court in a dispute where the immovable in question is
situated in another Member State, the application of the treaty rules would
violate this purpose. In contrast, in the cases where the immovable in question is
situated in a third state, Estonian court can still derive jurisdiction from the
other provisions of the EU regulations in private international law, since these
regulations, as a whole, are applicable in all the courts of the Member States,
regardless of whether the conditions for the application of certain provisions,
such as Article 24(1) of the Brussels 1 (Recast) Regulation, are met in a
particular case. If the rules on jurisdiction contained in the legal assistance
treaties concluded with third states would in such a case allocate jurisdiction to
Estonian court as well, no incompatibilities between the legal assistance treaties
and the EU regulations on private international law would arise within the
meaning of Article 351 of the TFEU if the treaty rules were applied instead of
the European rules.

An example of a provision on jurisdiction, which provides for a condition
similar to a connecting factor relating to the territory of a third state, is found in
Article 33(1) of the Brussels I (Recast) Regulation. This provision allows the
court of a Member State, in the case where the proceedings are pending before a
court of a third state at the time when a court in a Member State is seised of an
action involving the same cause of action and between the same parties as the
proceedings in the court of a third State, to stay its proceedings provided that it
is expected that the court of the third state will give a judgment capable of
recognition and, where applicable, of enforcement in that Member State and the
court of the Member State is satisfied that a stay is necessary for the proper
administration of justice. The ‘proceedings bending before a court in a third
state’ as used in Article 33(1) of the Brussels I (Recast) Regulation is not a con-
necting factor, which would allocate jurisdiction to a certain (third state) court.
However, such proceedings are a condition for this provision to be applicable.
While Article 33(1) of the Brussels I (Recast) Regulation would only be applic-
able in the courts of the Member States of the European Union, its application
depends on the proceedings being initiated by a party in a third state. Thus, the
territorial reach of the provision is dependent on something, which has
happened in a third state. The effect of the provision is, in contrast to Article
24(1) of the Brussels (Recast) Regulation, negative in a sense that this provision
does not allocate, but instead deprives the court of jurisdiction. If the legal
assistance treaties do not provide for a similar deprivation, then the application
of the treaty rules instead of the European rules could theoretically lead to an

' Erich Résler v Horst Rottwinkel. Case 241/83. Judgment of the Court (Fourth Chamber)
of 15 January 1985. Available: https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=
CELEX:61983CJ0241 (01.09.2018), para 10.
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incompatibility within the meaning of Article 351 of the TFEU between the two
types of instruments as, under the treaty rules, it would be more likely that
irreconcilable judgments are made in different states than it would be when the
proceedings are stayed under the Brussels (Recast) Regulation Article 24(1).
Whether a possible existence of such irreconcilable judgments might indeed
lead to an incompatibility within the meaning of Article 351 of the TFEU will
be analysed in Chapter 2.2.5 of the dissertation.

b) Provisions on the applicable law

Similarly to the provisions on jurisdiction, the provisions on the applicable law
contained in the EU regulations on private international law are applicable only
in the courts of the Member States.'” Although, as a general rule, only the
courts in the Member States apply the applicable law provisions contained in
the EU regulations, the territorial reach of these provisions can, however, be
wider than the territory of the European Union. For example, a court in a
Member State might be obliged to determine applicable law to a tort under the
Rome II Regulation regardless of where such tort took place or where the
parties of the dispute over this tort reside. This is so because the Rome II Regu-
lation has a universal personal scope of application and would thus be applic-
able even in cases where the parties to a particular tort dispute are both resident
in a third state and where no factual connection between the European Union
and the tort in question exists. In this case, it could be said that the provisions of
the Rome II Regulation have an indirect effect outside the territory of the
European Union, a result which has caused some Member States to even question
the competence of the Union to pass the Rome II Regulation.'”" Such principle
of universal application also applies in cases of other regulations containing the
applicable law provisions (the Maintenance Regulation, the Succession Regu-
lation, the Rome Regulations).

In addition to possible indirect effect outside the territory of the European
Union, the provisions on the applicable law contained in the EU regulations on
private international law can contain connecting factors, which can lead to the
application of the laws of third states. For example, under Article 21(1) of the
Succession Regulation a court might be required in a succession case to apply
the law of a third state, if the deceased had his habitual residence at the time of
his death in a third state. Similarly, under Article 5(1)(a) a court of a Member

" Depending on the exact doctrine of renvoi applicable in a third state, it is possible that

such provisions are also applied by the courts of a third state, but as already explained such
possibility bears no meaning in order to answer the main research question of this

dissertation.

"I See for example position of one of the House of Lords’ Committee (UK) on the issue:

House of Lords European Union Committee. 8" Report of Session 2003—2004. The Rome I
Regulation. 2004. Available: https://publications.parliament.uk/pa/1d200304/ldselect/
ldeucom/66/66.pdf (01.09.2018), pp 23-24.
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State might be required to apply the law of a third state to a divorce, if the
spouses have designated such law as the applicable law and they were habitually
resident in the third state in question at the time the agreement to apply the law
of this state was concluded.

If the territorial reach of the provision on the applicable law contained in the
EU regulation on private international law coincides with the territorial reach of
the applicable law provision contained in the broad legal assistance treaty, the
incompatibilities between the two types of instruments are more likely to arise
in practice. Such incompatibilities would occur, if the connecting factors used in
the applicable law provisions contained in the two types of instruments differ.
For example, if a connecting factor used in the EU regulation on private inter-
national law points to the law of a third state, but the connecting factor of the
applicable law provision having the same territorial reach points to the law of a
Member State, then the two types of provisions would be incompatible with
each other within the meaning of Article 351 of the TFEU as they lead to the
application of different rules, the result which constitutes an obvious
incompatibility.

¢) Provisions on the recognition and enforcement of foreign judgments,
court settlements and authentic instruments

Similarly to the provisions on jurisdiction contained in the EU regulations on
private international law, the European provisions on the recognition and
enforcement of foreign judgments, court settlements and authentic instruments
can be applied only by the courts of the Member States. Hence the territorial
scope of application of these provisions is limited to the Member States. The
courts in a third state might, however (and depending on the procedural law of
the third state in question), need to take these provisions into account when
deciding upon their jurisdiction.'”* Similarly, Estonian court would need to take
into account the provisions on the recognition and enforcement of foreign
judgments applicable in a third state, if the jurisdiction of Estonian court is
founded on Article 102(2)(3) of the Code of Civil Procedure.'” According to
this provision Estonian court can hear a divorce case if a claimant is an Estonian
national, but the court can do so only on the condition that the Estonian divorce
judgment would later be recognised in the relevant third state. The Estonian

"> For a similar limitation in the EU law, see Art 12(1) of the Succession Regulation which

allows the court seised to rule on the succession to decide not to rule on one or more of the
assets located in a third state if it may be expected that its decision in respect of those assets

will not be recognised and, where applicable, declared enforceable in that third State.

'3 Provided, of course, that the Brussels II bis Regulation allows Estonian court to derive

jurisdiction in a divorce case from Estonian national provisions. This is possible if the
preconditions for the application of Art 7(1) of the Brussels II bis Regulation have been met.
According to this provision: “Where no court of a Member State has jurisdiction pursuant to
Articles 3, 4 and 5, jurisdiction shall be determined, in each Member State, by the laws of
that State”.
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court’s power (or any other court’s power in a similar circumstance) in carrying
out such investigation is, in practice, however (and borrowing the words from a
leading American scholar on private international law), “virtually impossible to
administer [...].”""* The possibility that the European rules on the recognition or
enforcement of foreign judgments are applied or taken into account by the courts
of third states, does not, however, play any role in determining whether such rules
and similar rules contained in the legal assistance treaties are incompatible with
each other within the meaning of Article 351 of the TFEU. What matters, is
whether these rules have coinciding scopes of application.

While the territorial scope of application of the European provisions on recog-
nition and enforcement is limited to the Member States (Estonian courts apply
these provisions because their territory is part of the territory of the European
Union) these provisions can have certain connecting factors/conditions relating
to certain territories. Namely, the provisions on the recognition and enforcement
as contained in the EU regulations apply only for the recognition and enforce-
ment of those enforcement titles which originate from the Member States. For
example, Estonian court could not use the Brussels I instruments in order to
recognize a Bulgarian judgment handed down before 1 January 2007 when the
Republic of Bulgaria became the Member State of the European Union, since
the Brussels I Regulation covers only the recognition and enforcement of judg-
ments which are given after the date of entry into force of the Brussels I Regu-
lation in relation to a particular Member State.'”” In order to recognise Bulgarian
judgments handed down before it joined the European Union, Estonian court
would instead need to apply the provisions contained in the Estonian Code of
Civil Procedure'’ as, from the point of view of the Brussels I Regualtion,
Bulgaria was considered a third state before it joined the European Union.

Although the scope of application of the provisions on the recognition and
enforcement of foreign judgments contained in the EU regulations on private
international law is limited to the territory of the European Union and although
the territorial reach of such provisions is also limited to the enforcement titles
originating from the Member States bound by'’’ such regulations, it is possible

"7 A. T. Von Mehren. Theory and Practice of Adjudicatory Authority in Private International

Law: a Comparative Study of the Doctrine, Policies and Practices of Common- and Civil-
Law Systems. General Course on Private International Law. — Recueil des Cours. 2002, Vol
295, pp 9, 52.

'3 This principle can be derived from the transitional provision contained in Art 66(2) of the

Brussels I Regulation.

176 Note, that before the new Code of Civil Procedure entered into force in 2006, the Estonian

courts would recognise and enforce foreign judgments only under international agreements.
See: Art 377(1) of the old Code of Civil Procedure (Tsiviilkohtumenetluse seadustik). — RT 1
1998, 43, 666.

7" As already mentioned, not all EU regulations are necessarily applicable in all the
Member States. Some have been passed via enhanced cooperation (such as the Registered
Partnerships Regulation) between only some Member States and some are not applicable in
the UK, Ireland or Denmark due to the special status that these Member States enjoy.
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that these provisions contain additional conditions for their application which
have territorial characteristics. For example, under Article 34(4) of the Brussels
I Regulation Estonian court can refuse to recognize a judgement handed down
in another Member State if such judgment is irreconcilable with an earlier
decision given in a third state provided that such judgment fulfils the conditions
necessary for its recognition in the Member State addressed. This should be
kept in mind when analysing the possibilities of any incompatibilities within the
meaning of Article 351 arising when the treaty rules are applied instead of the
European rules.

In conclusion, since the territorial scope of application and the territorial
reach of the provisions on the recognition and enforcement of foreign enforce-
ment titles contained in the EU regulations on private international law is
limited to the Member State, the obvious conflicts between these provisions and
the similar provisions contained in the legal assistance treaties cannot occur, if
the territorial scope of application of the treaty provisions does not extend to the
Member States. However, even if the territorial scope of application of the similar
provisions contained in the two types of instruments does not overlap, the
incompatibilities between these instruments can theoretically still occur if the
conditions for the application of the European rules depend on some occurrence
in a third state and if such occurrence is hindered by the application of the legal
assistance treaties.

d) Provisions on the international cooperation between the courts, Central
Authorities and other authorities

The provisions on cooperation between the courts, Central Authorities and other
authorities of the Member States contained in the EU regulations do not deal
with the cooperation between the courts and authorities of the Member States of
the European Union, on one hand, and similar authorities in third states, on the
other. Hence, the territorial reach of such provisions is limited to the territory of
the European Union. For example, under the Evidence Regulation, Estonian
courts could request only the competent courts of the other Member States
taking part in the application of this regulation'” to take evidence. Similarly,
Estonian judge can request assistance for the service of documents under the
Service bis Regulation only if the document is to be served in another Member
State taking part in the application of the Service bis Regulation.'” In contrast,

'8 According to recital 22 of the Evidence Regulation Denmark is not participating in the

adoption of the Evidence Regulation, and is therefore not bound by it or subject to its
application. The same exception does not apply to the United Kingdom or Ireland.

179" According to recital 29 of the Service bis Regulation Denmark does not take part in the
adoption of the Service bis Regulation and is not bound by it or subject to its application.
However, Denmark notified the Union, by letter of 20 November 2007 (Agreement between
the European Community and the Kingdom of Denmark on the service of judicial and
extrajudicial documents in civil and commercial matters. — OJ L 331, 10.12.2008, p 21), of its
decision to implement the Service bis Regulation and is, thus, bound by this regulation. The
United Kingdom and Ireland also took part in the adoption of the Service I bis Regulation.
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if an Estonian judge wishes to obtain evidence from a third state, he has to use
the means provided by the Hague 1970 Evidence Convention,'® the legal
assistance treaties or diplomatic channels of the Republic of Estonia. Similarly,
if the judge wishes to serve a document in a third state, he can make use of the
Hague 1965 Service Convention, the legal assistance treaties or the diplomatic
channels of the Republic of Estonia. Thus, the territorial scope of application of
the provisions on cooperation, found in the EU regulations on private inter-
national law, does not extend to third states in a sense that such provisions can
come into play only if the relevant authority intended to be cooperated with is
located in another Member State of the European Union.

Since the territorial scope of application of the European provisions on
cooperation between the courts and other authorities is limited to the Member
States bound by the EU regulations on private international law including such
provisions, the incompatibilities between the European provisions and the similar
provisions contained in the legal assistance treaties cannot occur, if the scope of
application of the treaty provisions does not extend to the European Union.
Whether this indeed is the case, shall be explained in the part of the dissertation,
which deals with the scope of application of the legal assistance treaties.

1.3. The scope of application of the Estonian legal
assistance treaties concluded with third states

1.3.1. Temporal scope of application

The incompatibilities within the meaning of Article 351 of the TFEU between
the legal assistance treaties concluded with third states on one hand and the EU
regulations on private international law on the other can arise only if the scopes
of application of these two types of instruments coincide. Thus, in order to
answer the main research question of the dissertation, it is also necessary to
establish the exact scope of application of the legal assistance treaties. Similarly
to the previous part of the dissertation, which dealt with the scope of application
of the EU regulations on private international law, such analysis starts with
establishing the temporal scope of application of the legal assistance treaties.
Although the legal assistance treaties contain provisions on their entry into
force'™ and on the extension of these treaties after certain time periods,'®

"% Convention of 18 March 1970 on the Taking of Evidence Abroad in Civil and Commercial

Matters. Hague Conference on Private International Law. Available: http:/www.hcch.net/
index_en.php?act=conventions.text&cid=82 (01.09.2018). The Hague 1970 Evidence
Convention entered into force in relation to the Republic of Estonia on 2 of April 1996.

"1 See: Art 79 of the Estonia-Russia legal assistance treaty, Art 65 of the Estonia-Ukraine
legal assistance treaty.
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neither the Estonia-Russia legal assistance treaty nor the Estonia-Ukraine legal
assistance treaty contains any clear rules on their temporal scope of application.
In addition, the legal assistance treaties do not contain any transitional provisions,
which would identify the legal relationships or judgments, which these treaties
are intended to cover.'"™ Thus, the starting point for establishing the temporal
scope of application of the legal assistance treaties should be the date of entry
into force of these instruments.

The broad legal assistance treaty concluded between the Republic of Estonia
and the Russian Federation came into force on 19 March 1995."** The Estonia-
Ukraine legal assistance treaty entered into force shortly after — on 17 May
1996.'® It would be reasonable to presume that the temporal scope of application
of the provisions contained in the treaties is dependent on these dates. Judging
by the case law it is, however, possible that certain provisions contained in the
legal assistance treaties have retrospective effect. In this point, it is again worth
distinguishing between four types of provisions which the legal assistance
treaties could contain and which could have different temporal scopes of appli-
cation: (a) the provisions on jurisdiction, (b) the provisions on the applicable
law, (c) the provisions on the recognition and enforcement of foreign judgments
and (d) the provisions on international cooperation between the courts and other
authorities of the Contracting Parties.

a) Provisions on jurisdiction

Both, the Estonia-Russia legal assistance treaty and the Estonia-Ukraine legal
assistance treaty contain provisions on the determination of international juris-
diction. However, the legal assistance treaties do not contain any clear rules,
which would deal with the question what is the exact temporal scope of
application of such provisions.

There is nothing in the legal assistance treaties concluded with third states to
suggest that the provisions on jurisdiction found in these treaties could have
retrospective effect beyond the dates of entry into force of these treaties, nor is
there any case law available in the Estonian publicly available case law

82 See for example, Art 80(2) of the Estonia-Russia legal assistance treaty, which provides

that this treaty stays in force during 5 year periods if neither of the Contracting Parties

denounces it.

" See in contrast, the transitional provisions contained in the EU regulations on private

international law: Brussels I Regulation Art 66, Brussels I (Recast) Regulation Art 66,
Brussels II bis Regulation Art 64, Maintenance Regulation Art 75, Succession Regulation
Art 84, Insolvency Regulation Art 43, Insolvency (Recast) Regulation Art 84, Rome III
Regulation Art 18.

' Vilisministeerium. Vilisministeeriumi teadaanne 1. jaanuarist kuni 1. aprillini 1995. a.

joustunud vilislepingute nimekiri. — RT II 1995, 10.

' Vilisministeerium. Vilisministeeriumi teadaanded 1. mirtsist kuni 1. juunini 1996. a.

joustunud vilislepingute nimekiri. — RT II 1996, 19.
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databases where such conclusion could be drawn from. However, since the
Estonia-Russia legal assistance treaty and the Estonia-Ukraine legal assistance
treaty entered into force (respectively) already in 1995 and 1996, it is highly
unlikely that the temporal scope of application of the provisions on jurisdiction
contained in these instruments could be given any attention in the future Estonian
case law as the questions on the temporal scope of these instruments could have
arisen only if the actions were filed in Estonian courts around the time when the
legal assistance treaties entered into force.

For the purposes of evaluating the possible incompatibilities within the
meaning of Article 351 of the TFEU between the legal assistance treaties
concluded with third states and the EU regulations on private international law, it
can be presumed that the temporal scope of application of the provisions on
jurisdiction contained in the legal assistance treaties does not reach beyond the
entry into force of these treaties in relation to the Republic of Estonia. Since the
first EU regulations on private international law entered into force in relation to
the Republic of Estonia in 2004 when the Republic of Estonia joined the
European Union, it is sufficient to note that the temporal scope of application of
the provisions on jurisdiction contained in the broad legal assistance reaches
back (at least) to 2004. Thus, the collisions between the temporal scopes of
application of the provisions of jurisdiction contained in the legal assistance
treaties and in the EU regulations on private international law are theoretically
possible, as the two types of instruments have overlapping temporal scopes of
application.

b) Provision on applicable law

The legal assistance treaties concluded with third states contain provisions dealing
with applicable law to persons, family matters, succession, non-contractual obli-
gations, contracts and property. Similarly to the provisions on jurisdiction, the
provisions on the applicable law contained in the legal assistance treaties do not
contain any clear rules as to their temporal scope of application.

Based on the general principle of Estonian private international law'*® and
taking into account the fact that no different solution seems to be suggested by

"% This is best illustrated by the transitional provisions of the Estonian Private International

Law Act, which, as a general rule, do not give any retrospective effect to the applicable law
provisions contained in the Private International Law: Art 24(1) and (2) of the Law of
Obligations Act, General Part of the Civil Code Act and Private International Law Act
Implementation Act (Véladigusseaduse, tsiviilseadustiku tildosa seaduse ja rahvusvahelise
eraodiguse seaduse rakendamise seadus. — RT 1 2002, 53, 336; RT I, 11.03.2016, 1). Note,
however, that as an exception Art 24(2) seems to require Estonian courts to apply the
provisions of Private International Law Act after its entry into force retrospectively to all
family relationships, regardless of the time when such relationships were entered into. In the
preparatory report of the act the said provision was (quite deservingly) referred to as: ‘at first
sight incomprehensible’. Unfortunately, however, the preparatory report did not move on to
clarify the matter. See: Riigikogu. 894 SE 1 Lepinguviliste kohustuste seaduse,
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Estonian case law, it can be presumed that the provisions on the applicable law
contained in the legal assistance treaties should be applied only to the events,
which have occurred and to the legal relationships, which have arisen after the
date of entry into force of the relevant broad legal assistance treaty. '® For
example, the formalities of a contract concluded between a Russian national and
an Estonian national after 19 March 1995 (i.e. after the Estonia-Russia legal
assistance treaty entered into force between the two Contracting Parties) should
be governed by the formal requirements of the law determined under Article 39
of the Estonia-Russia legal assistance treaty.'®®

Whether the presumption that the applicable law provisions contained in the
legal assistance treaties should be applied only to the events, which have
occurred and to the legal relationships, which have arisen after the date of entry
into force of the relevant broad legal assistance treaty should hold true for all the
provisions on applicable law contained in such treaties is, however, disputable.

One could argue that the purpose of the applicable law rules in general
should be to tie a legal relationship to the law that the parties to such relation-
ship can reasonably foresee as the law applicable at the time that they enter into
a particular legal relationship. The fundamental purpose of the applicable law
provisions, thus, should be predictability, or ‘consistency and predictability’ to
borrow from a famous English expert on private international law." Tt is,
though, hard to pin-point the origin of such presumption with any specific
references to treatises, case law or legal literature since, as one author has put it:
“This lack of interest in such a fundamental question [i.e. what is the reason
d’étre of private international law] may be taken as proof that conflicts has

tsiviilseadustiku iildosa seaduse ja rahvusvahelise eradiguse seaduse rakendamise seadus.
Seletuskiri “Lepingute ja lepinguviliste kohustuste seaduse”, “Tsiviilseadustiku {ildosa
seaduse” ja “Rahvusvahelise eradiguse seaduse” rakendamise seaduse” juurde. Available:
http://www.riigikogu.ee/?page=eelnou2 &op=ems2&eid=894&assembly=9&u=2013061002
5245 (01.09.2018).

"7 For the same principle in the European rules, see: Rome Convention Art 17, the Rome I
Regulation Art 28, Rome II Regulation Art 31, Rome III Regulation Art 18(1), Succession
Regulation Art 83(1). For a similar solution in international conventions applicable in
Estonia, see: Art 53(1) of the Hague 1996 Parental Responsibility Convention, Art 50(1) of
the Hague 2000 Preotection of Adults Convention, Art 22 of the Hague 2007 Protocol, Art
12 of the Hague 1973 Maintenance (Applicable Law) Convention (Convention of 2 October
1973 on the Law Applicable to Maintenance Obligations. Hague Conference of Private
International Law. Available:
http://www.hcch.net/index_en.php?act=conventions.text&cid=86 (01.09.2018).

" Under Art 39(1) of the Estonia-Russia legal assistance treaty the form of a transaction is

determined by the law of the place of the performance of such transaction. In addition, under
Art 39(2) of the Estonia-Russia legal assistance treaty transaction dealing with an
immoveable and with the rights to such immoveable is determined under the law of the
Contracting Party in whose territory the immoveable is situated.

'8 T.C. Hartley. The Modern Approah to Private International Law. International Litigation
and Transactions from a Common-Law Perspective. General Course on Private International
Law. — Recueil des Cours. 2006, Vol 316, p 33.
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become a legal discipline which has passed the pre-paradigmatic stage and
now enjoys the status of a “normal science” in which scholarly consensus of the
fundamentals prevails”.'° If, however, the objective of certainty or predict-
ability is to be regarded as the main policy consideration of the applicable law
rules contained in the legal assistance treaties, it could be questioned whether
some applicable law provisions contained in such treaties could have
retrospective effect beyond the date of entry into force of the relevant broad legal
assistance treaty. In this point, it is worth distinguishing between two types of
applicable law provisions that the legal assistance treaties contain.

The first type of provisions deals with legal relationships, which have
knowingly been entered into by the parties, or acts, which have been knowingly
committed by individuals. Such provisions should not be given retrospective
effect beyond the date of entry into force of the relevant broad legal assistance
treaty in order to protect the reasonable expectations of the parties. For example,
if a Russian national and an Estonian national would have concluded a contract
on 18 March 1995 (that is, a day before the Estonia-Russia legal assistance
treaty entered into force) the formal requirements of such contract should not be
governed by the law referred to by Article 39 of the Estonia-Russia legal
assistance treaty. To such a contract, Estonian courts should apply the old General
Part of the Civil Code Act which provided for a somehow more benevolent
regime than the Estonia-Russia legal assistance treaty — namely under Article
91(1) of the old General Part of the Civil Code Act the parties were entitled to
choose the law applicable to the formalities of the contract, whereas no such
possibility is provided by the Estonia-Russia legal assistance treaty. This
arrangement is very reasonable as, before the application of the Estonia-Russia
legal assistance treaty, the law designated by Article 39 of the Estonia-Russia
legal assistance treaty would not have been the law, which the parties could have
reasonably foreseen, unless they were too well informed for their own good.

The second type of provisions refers to occurrences, which have taken place
before a particular legal relationship or an issue in question, arose. For example,
it is hard to see why Article 22(1) of the Estonia-Russia legal assistance treaty
should not have retrospective effect. Under this provision the legal active
capacity of a person is determined under the law of the Contracting Party whose
national the person is. Since legal capacity is not something that a person can
knowingly influence, it might be justified to extend Article 22(1) of the Estonia-
Russia legal assistance treaty retrospectively to cases where the applicant wants
to determine that someone lacked legal capacity'' already before the entry into

' T. M. de Boer. Facultative Choice of Law: the Procedural Status of Choice-of-Law Rules
and Foreign Law. — Recueil des Cours. 1996, Vol 257, p 271.

I Although Art 23 of the Estonia-Russia legal assistance treaty and Art 23 of the Estonia-
Ukraine legal assistance treaty talk about ‘limiting the legal capacity of a person’ and
‘declaring a person lacking legal capacity’ the corresponding procedures in Estonian courts
would be the ‘appointment of a guardian’ as regulated by § 526 of the Code of Civil
Procedure. This is so, because under Estonian substantive law a person cannot lack legal
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force of the Estonia-Russia legal assistance treaty. This is so because the purpose
of Article 22(1) of the Estonia-Russia legal assistance treaty cannot be to
protect the reasonable expectations of the person lacking legal capacity (as this
person, by his mental capacity, might not have much foresight as to an applic-
able law), but rather to apply the law of the Contracting Party with what the
person in question is most closely connected with. In the context of the legal
assistance treaties this is presumed to be the law of the nationality of a person.'*?

In conclusion, while the applicable law provisions contained in the legal
assistance treaties concluded with third states should generally have temporal
reach which reaches back only to the entry into force of the relevant treaties,
some of the provisions in the legal assistance treaties could exceptionally have
further retrospective effect. What is important in this point, however, is that the
applicable law provisions contained in the legal assistance treaties were applic-
able already at the time when the first EU regulations on private international
law entered into force in relation to the Republic of Estonia on 1 of May 2004.
Thus, even if the applicable law provisions contained in the legal assistance
treaties do not have any retrospective effect beyond the dates of entry into force
of the legal assistance treaties, they still have conflicting temporal scopes of
application with the corresponding provisions in the EU regulations on private
international law.

¢) Provisions on the recognition and enforcement of foreign judgments

The legal assistance treaties concluded with third states contain provisions on the
recognition and enforcement of ‘judgments’ of the other Contracting Parties.
Such ‘judgments’ would include any decision handed down by a ‘judicial
authority’, including a notary,'”® of a Contracting Party.'** Thus, these provisions
would be applied also in relation to court settlements approved by a court of a
Contracting Party and in relation to authentic instruments issued by the notaries
of the Contracting Parties.

capacity — it is only possible to have limited legal capacity. See: Art 8(2) of the General Part
of the Civil Code Act (Tsiviilseadustiku tildosa seadus). — RT 1 2002, 35, 216; RT 1,
20.04.2017, 1.

12 Whether this law indeed is the law that a person knows the best is, of course, subject to

taste. For example, the Estonian legislator, when drafting the Private International Law Act,
chose to use ‘residence’ as the main connecting factor in the conflict-of-laws rules as the
most foreseeable law, the European legislator, somewhat in contrast, has preferred to use
‘habitual residence’ in the Succession Regulation, the Rome Regulations and other regulations

dealing with the applicable law.

1% Notaries are included in the list of ‘judicial authorities” within the meaning of the legal

assistance treaties even though they are usually not considered as such in other instruments:
Art 1(2) of the Estonia-Russia legal assistance treaty, Art 1(2) of the Estonia-Ukraine broad

legal assisstance treaty.

194 . . . . . . .
For example, in Estonia, notaries notarize certain agreements which are considered to be

enforcement instruments. See: Art 2(1)18 and 2(1)18" of the Code of Enforcement Procedure
(Tditemenetluse seadustik). — RT 12005, 27, 198; RT I, 29.06.2018, 1.
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Similarly to the provisions on jurisdiction and applicable law, the treaty
provisions on the recognition and enforcement of foreign judgments do not
explicitly deal with the question of what is the temporal scope of application of
such provisions. It can be presumed that the legal assistance treaties should
cover the recognition and enforcement of those judgments, which have been
handed down after the relevant treaty came into force between the Republic of
Estonia and the relevant other Contracting Party. For example, a Russian
judgment made after 19 March 1995 when the Estonia-Russia legal assistance
treaty entered into force should be enforced in Estonia under the Estonia-Russia
legal assistance treaty. In contrast, it is not so clear whether the treaty rules on
the recognition and enforcement of foreign judgments could also be extended to
the judgments, which were handed down before the legal assistance treaties
entered into force.

In principle, there is nothing in the legal assistance treaties concluded with
third states, which would directly forbid the extension of the treaty rules to the
judgments handed down before the legal assistance treaties entered into force
between the Contracting Parties. The earlier case law'®” of the Estonian Supreme
Court seems to support such extension by suggesting that the rules on the recog-
nition and enforcement of foreign judgments contained in the Estonia-Ukraine
legal assistance treaty could be extended to Ukrainian judgments handed down
before the said treaty came into force. Although this view has been criticized in
Estonian legal literature,'® it has found some support in the subsequent case law
of the lower courts.””’ Extending the treaty rules to the judgments, which were
handed down before the relevant treaties came into force, can, however, be
criticized for the following reasons.

Firstly, extending the treaty rules to the judgments handed down before the
entry into force of a particular broad legal assistance treaty would probably not
accord with the expectation of the Contracting Parties and the parties to a
particular legal relationship. Although the explanatory materials'*® to the legal

% Turtsin. Order of the Supreme Court of the Republic of Estonia No 3-2-1-125-00 of
10 November 2000.

% H. Vallikivi. Vilislepingud Eesti digussiisteemis: 1992.a. pohiseaduse alusel jdustatud
vilislepingute siseriiklik kehtivus ja kohaldatavus. Tallinn: Qiguskirjastus 2001, pp 88—89.

7 Judgment of the Viru County Court of 19 May 2008 in a civil case No 2-07-5843.

"% The explanatory materials on all the legal assistance treaties are available in the archive
of the Estonian Ministry of Foreign Affairs and are, by their wording, rather laconic. For
example, the Estonia-Ukraine legal assistance treaty has an explanatory letter, signed by the
Estonian Ministry of Justice and Chancellor, which contains only five sentences explaining
the scope of the Estonia-Ukraine legal assistance treaty. On the civil part of the treaty the
explanatory letter to the Estonia-Ukraine legal assistance treaty simply explains that: ‘In civil
matters the Treaty includes family law matters (conclusion of marriage, divorce, adoption
and mutual recognition of family acts), but also guarantees same rights and obligations for
the natural and legal persons of the Contracting Parties. The Treaty makes it possible to
recognise the validity of legal documents without any additional legalisation’. See: J. Adams
and M. Oviir. Seletuskiri. (Explanatory letter to the Estonia-Ukraine legal assistance
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assistance treaties concluded with third states do not shed any light to the
question what the expectations of the Contracting Parties exactly were when
concluding the legal assistance treaties, it can be presumed, based on the
general principles of international law,'” that the Contracting Parties could not
have wished for the treaty rules to be applied to the judgments made before the
entry into force of these treaties.”” In addition, the reasonable expectations of
the parties involved in the proceedings might suffer if the treaty rules are to be
applied retrospectively to the judgments made before the relevant treaties
entered into force. For example, a defendant who, before the entry into force of
the Estonia-Russia legal assistance treaty was sued in the Russian Federation
and who did not appear in these proceedings, knowing that all his assets were
safely located in Estonia, might have been negatively surprised if the Russian
judgment which, to his best knowledge, was not capable of being recognised in
the Republic of Estonia, suddenly became recognisable there due to the entry
into force of the Estonia-Russia legal assistance treaty.”"'

treaty). Available in the archives of the Estonian Ministry of Foreign Affairs, date and place
of signing unknown. Note that the Estonia-Russia legal assistance treaty does not have any
explanatory letter at all.

' See Art 28 (‘Non-retroactivity of treaties’) of the Vienna Convention. According to this
provision: Unless a different intention appears from the treaty or is otherwise established, its
provisions do not bind a party in relation to any act, which took place or any situation which
ceased to exist before the date of the entry into force of the treaty with respect to that party.
Note that the Republic of Estonia, the Ukraine and the Russian Federation are all

Contracting Parties to the Vienna Convention.

2% For a similar solution in the other international conventions that the Republic of Estonia

has joined, see for example: Art 53(2) of the Hague 1996 Parental Responsibility Conven-
tion, Art 50(2) of the Hague 2000 Protection of Adults Convention, Art 56(1)(b) of the Hague
2007 Maintenance Convention (Convention of 23 November 2007 on the International
Recovery of Child Support and Other Forms of Family Maintenance. Hague Conference on
Private International Law. Available: http://www.hcch.net/index en.php?act=conventions.
text&cid=131 (01.09.2018). See in contrast: Art 24 of the Hague 1970 Divorce Convention
(Convention of 1 June 1970 on the Recognition of Divorces and Legal Separations. Hague
Conference on Private International Law. Available: http://www.hcch.net/index _en.php?act=
conventions.text&cid=80 (01.09.2018), Art 24 of the Hague 1973 Maintenance (Recognition
and Enforcement) Convention (Convention of 2 October 1973 on the Recognition and
Enforcement of Decisions Relating to Maintenance Obligations. Hague Conference on
Private International Law. Available: http://www.hcch.net/index en.php?act=conventions.
text&cid=85 (01.09.2018)).

' Note, however, that although since 2006 the new Code of Civil Procedure provides for

the recognition and enforcement of the judgments which were made before the entry into
force of the Estonia-Russia legal assistance treaty, by 2006, such actions might have been
time barred in Estonian courts and would definitely have been so at the time of finishing this
dissertation (01.09.2018). See: Art 157(1) of the General Part of the Civil Code Act 2002.
See also Art 45(2) of the amending law of Art 157(1) of the General Part of the Civil Code
Act 2002: Debt Restructuring and Debt Protection Act (Volgade iimberkujundamise ja
volakaitse seadus). — RT 1, 06, 12.2010, 01; RT 1, 29.06.2014, 109.
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Secondly, extending the treaty rules to the judgments handed down before
the entry into force of a particular broad legal assistance treaty means that the
Estonian authorities might not be able to refuse to recognise such judgments
based on Estonian public policy. This is so because the relevant provisions of
the legal assistance treaties concluded with third states do not contain any explicit
public policy clauses as defences against the recognition and enforcement of
foreign judgments,”® although such defence exists in Estonian national civil
procedure’ which would step in, should the legal assistance treaties not be
applicable. Although, the legal assistance treaties contain general provisions
allowing the Contracting Party to refuse to provide legal assistance for the other
Contracting Party if such assistance violates its sovereignty or threatens its
security or violates its general principles of law,” it is unclear whether these
provisions could also be used as bars against the recognition or enforcement of
the judgment of another Contracting Party based on Estonian public policy.

Lastly, extending the treaty rules in Estonian courts to the judgments handed
down before the legal assistance treaties concluded with third states came into
force is actually not even necessary. This is so because, as from 1 of January
2006 when Article 620(1) of the new Code of Civil Procedure entered into force,
Estonian courts recognise foreign judgments unilaterally without requiring the
foreign state to recognise Estonian judgments in return. Such recognition is
extended also to the judgments handed down before 2006.*” Thus, the free
movement of judgments between the Republic of Estonia and the Russian
Federation and the Ukraine is, at least from Estonian side, guaranteed even if
the legal assistance treaties would not exist between the relevant Contracting
Parties.

In conclusion, while it is undisputed that the treaty rules on the recognition
and enforcement of judgments can be extended to the judgments which have

2 See: Art 56 of the Estonian-Russian treaty and Art 43 of the Estonia-Russia legal

assistance treaty. But see also Arts 18 of both treaties. It is disputable whether the latter
provisions operate as grounds of refusal for the recognition and enforcement of judgments of
the other Contracting Party.

2% Estonian Code of Civil Procedure § 620(1)(1). Note, however, that to the best knowledge
of the author of this dissertation the said provision has never been applied in Estonian case
law and has not served much attention in Estonian legal literature. For a brief introduction to
the operation of this provision, see: M. Torga. § 620. — V. Kdve and others (eds) (2018), pp
928-929; Jaadla, K. and Torga, M. Vilisriigis sdlmitud samasooliste abielu ja kooselu
tunnustamine Eestis. — Juridica 2013, VIII, 598, 599—600. On the operation of public policy
clause in the other areas of Estonian private internatinal law, see: R. Jankelevits. Avalik kord
ja imperatiivsed sétted rahvusvahelises eradiguses. — Juridica 2002 VII, pp 479-486; 1.
Nurmela and others (2008), pp 65-69.

% Art 18 of the Estonian-Russia broad legal assistance treaty, Art 18 of the Estonia-Ukraine

legal assistance treaty.

% See for example: Order of the Harju County Court of 6 February 2006 in a civil case No

2-06-987; Order of the Viru County Court of 15 October 2008 in a civil case No 2-07-
36851; Order of the Harju County Court of 8 May 2008 in a civil case No 2-06-5738.

75



been made after the legal assistance treaties concluded with third states entered
into force, it is not so clear whether such provisions should also cover earlier
judgments. What is, however, clear is that the provisions on the recognition and
enforcement of foreign enforcement titles contained in the EU regulations on
private international law and the legal assistance treaties concluded with third
states have at least some overlap as to their temporal scopes of application,
since European regulations became applicable after the legal assistance treaties,
as demonstrated in the precious sub-chapter of this dissertation.*® Theoretically,
such overlap could lead to the incompatibilities between the two types of
instruments within the meaning of Article 351 of the TFEU provided that the
material, personal and territorial scopes of application of the relevant provisions
contained in the two types of instruments overlap as well.

d) Provisions on international cooperation between the courts and other
authorities

The main purposes of the legal assistance treaties is to enable the state authorities
of one Contracting Party to provide legal assistance to the authorities of the
other Contracting Parties. This is the reason why these types of treaties are often
referred to in the legal literature as the ‘mutual assistance treaties’, ‘bilateral
judicial assistance treaties’ or ‘treaties on legal cooperation and mutual
assistance’.””’ In civil matters such assistance includes the exercise of procedural
acts provided by the legislation of the Contracting Party receiving the request.
According to Articles 3 of the legal assistance treaties, such procedural acts
include hearing the parties, witnesses and experts, making expertise, conducting
judicial examinations and service and transfer of documents. The provisions on
cooperation contained in the broad legal assistance treaty deal with the
assistance offered to the authorities of the other Contracting Party in the course
of performing such procedural acts.

The temporal scope of application of the provisions on cooperation contained
in the legal assistance treaties is limited to the time when the treaties entered into
force in relation to the Republic of Estonia. This is so because Estonian
authorities were able to offer legal assistance to the authorities of the other
Contracting Party based on the provisions contained in the legal assistance
treaties only as of the time when the relevant treaties entered into force.

Since the legal assistance treaties entered into force several years before the
first EU regulations on private international law became applicable in Estonian

% Just to briefly remind the reader — the first European regulations, which included

provisions on recognition and enforcement (such as the old Brussels I Regulation and the
Brussels IT Regulation), became applicable in the Republic of Estonia on 1 May 2004 when
the country joined the European Union.

7 See correspondingly: 1. Kucina (2012), pp 529-539; A. Anthimos (2014), pp 49-61;
D. V. Karapetyan (2002), pp 211-270, 229.
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courts,”” the provisions on cooperation contained in the two types of instruments
have at least some overlap as to their temporal scopes of application. Whether
this leads to any incompatibilities within the meaning of Article 351 of the TFEU
between the two types of instruments depends, again, on whether the material,
personal and territorial scopes of application of these provisions overlap as well.

1.3.2. Material scope of application

The incompatibilities within the meaning of Article 351 of the TFEU between
the legal assistance treaties concluded with third states on one hand and the EU
regulations on private international law on the other may arise only if the
material scopes of application of these two types of instruments coincide. While
the EU regulations on private international law contain relatively clear rules as
to their material scope of application, such rules are missing from the legal
assistance treaties concluded with third states. However, based on the wording
of the titles of the legal assistance treaties, the provisions contained in such
treaties and Estonian case law, certain assumptions can be made as to the
material scope of application of these instruments.

The title of the Estonia-Russia legal assistance treaty states that this treaty is
to be applied in ‘civil’, ‘family’ and ‘criminal’ matters. The title of the Estonia-
Ukraine legal assistance treaty is formulated similarly, but, as the titles of the
other legal assistance treaties concluded by the Republic of Estonia,*” it omits
‘family matters’. Such omission should, however, not be given too much
importance, since family matters are clearly covered by the Estonia-Ukraine
legal assistance treaty as this treaty contains special provisions on various
family law matters, such as the provisions on the law applicable to different
aspects of marriage (Articles 25-26), to divorce (Article 27) and to the
establishment and disputing of parentage (Article 28(1)). Thus, in the context of
the legal assistance treaties ‘family matters’ should be considered as being part
of ‘civil matters’, although in some Contracting Parties there might have
historically been some debate over the issue whether this indeed should be so.*'’

% The first regulation that contained the provisions on cooperation was the Evidence
Regulation which was applicable in the European Union already before the Republic of
Estonia became a Member State on 1 May 2004. According to its Art 24(1) the Evidence
Regulation became applicable on 1 July 2001.

*% The Estonia-Poland broad legal assistance treaty also omits the term ‘family matters’
from its title, but includes ‘employment matters’ as a special category. The Estonia-Latvia-
Lithuania legal assistance treaty is titled simply as the ‘Treaty on the Legal Relationships

between the Republic of Estonia, the Republic of Lithuania and the Republic of Latvia.’

*1% See on the historical discussions on the place of family law in the Russian legal system

(which perhaps might explain why the Estonia-Russia legal assistance treaty mentions
‘family law’ aside with ‘civil law’): M. 1. Braginskii. Civil Law According to Russian
Legislation: Developments and Trends. — Simons, W. B. (ed). Private and Civil Law in the
Russian Federation. Essays in Honor of F. J. M. Feldbrugge. Leiden: Nijhoff 2009, pp 39—
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As one Russian author has put it: “Various developments in present-day eco-
nomics and law confirm the tendency towards the merger of land law, family
law and labour law with civil law, and the emergence of a single body of
private (civil law)” ' One can, thus, conclude, that the legal assistance treaties
are applicable in all ‘civil matters’, including family matters. Which matters
exactly should be considered as ‘civil matters’ within the meaning of the legal
assistance treaties is, however, not so clear and has been left to be specified by
case law. In order to give meaning to the term ‘civil matters’ as used in the legal
assistance treaties, Estonian courts would probably proceed from a division
between private and public law known in Estonian national law, though
theoretically they should also take into account how such matters are defined in
the laws of the relevant other Contracting Party.”'?

The distinction between civil and public matters as recognised in Estonian
national law proceeds from three well-known theories: the interest theory,
subject theory and the theory of subordination.”"> According to these theories, in
order to distinguish between civil and public matters, it is necessary to take into
account whether the rule under which a particular legal relationship arose seeks
to advance public interest, what is the nature (private or public) of the parties to
such a legal relationship and whether one of the parties is exercising its public
authority in such a relationship. For example, a particular dispute cannot be
characterised as a ‘civil matter’, if it is based on the acts of a party who, being a
public authority, acted in exercise of his authority.”'* However, a mere fact that
one of the parties to a dispute is a public authority is not sufficient in order to
conclude that a particular dispute is not a civil matter.'> Only if the state party
has acted in the course of its public authority, can a particular legal relationship

41; M. V. Antokolskaya. Place of Russian Family Law in the System of Branches of Law
and Correlation between Family and Civil Law. — Tilburg Foreign Law Review. 1996, Vol
53, Issue 5, pp 53—68. On the relationship between family law and civil law in Estonian legal
system, see: P. Varul and others. Tsiviildiguse iildosa. Tallinn: Juura 2012, pp 26-27; P.
Varul. 1. osa § 1. — P. Varul and others. Tsiviilseadustiku {ildosa seadus Kommenteeritud vélja-
anne. Tallinn: Juura 2010, p 1.

' M. I. Braginskii (2009), p 49.

2 As international treaties, the legal assistance treaties should be interpreted autonomously.

For example, this requirement could indirectly be drawn from the Vienna Convention Art 27
(“Internal law and observance of treaties’) which first sentence provides that: 4 party may
not invoke the provisions of its internal law as justification for its failure to perform a treaty.

See also: Arts 31-33 of the Vienna Convention on the interpretation of treaties.

3 K. Merusk ja I. Koolmeister. Haldusdigus Opik. Tallinn: Oigusteabe AS Juura 1995, pp

25-26.

% As affirmed by: Judgment of the Estonian Supreme Court of 20 June 2008 No 3-2-1-55-08;
Order of the Estonian Supreme Court of 20 April 2005 No 3-2-4-1-05; Order of the Estonian
Supreme Court of 12 January 2004 No 3-2-1-149-03.

*'> This has repeatedly been stressed in Estonian case law. See for example: Judgment of the
Estonian Supreme Court of 17 January 2007 No 3-2-1-133-06; Order of the Estonian
Supreme Court of 29 May 1997 3-2-1-71-97.
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be considered as ‘public’. This solution is very similar to the one found in
European law. For example, according to the case law of the Court of Justice of
the European Union, the concept of ‘civil and commercial matters’ as used in
the EU regulations on private international law would not cover a legal action
brought by natural persons against a state for compensation in respect of the
loss or damage suffered by the successors of the victims of acts perpetrated by
armed forces in the course of warfare.?'® Such disputes where one of the parties
has exercised its state authority would also not be considered as ‘civil matters’
under Estonian national law, but would instead be solved in administrative
courts under the State Liability Act’'’ or under the Wartime National Defence
Law.’'® According to the established Estonian case law, a dispute cannot be
characterised as “civil” if it arose from a public relationship.”"® As derived from
Article 4(1) of the Estonian Code of Administrative Court Procedure,”* such
disputes should be solved in the administrative courts. Thus, if the Estonian
courts would interpret the notion of ‘civil matters’ found in the legal assistance
treaties according to Estonian national law, it could be assumed that the material
scopes of application of the legal assistance treaties concluded with third states
and the EU regulations on private international law overlap. There are, how-
ever, two considerations, which have to be taken into account when determining
the extent of such overlap.

Firstly, it has to be remembered that some civil and commercial matters are
explicitly excluded from the material scopes of application of the EU regulations
on private international law. In contrast, the legal assistance treaties concluded
with third states do not explicitly exclude any civil and commercial matters
from their scope of application, although the courts have occasionally tried to
interpret the legal assistance treaties as excluding some civil mattes which are
not explicitly mentioned in the texts of the treaties. For example, in one case™'
it was decided that the Estonia-Russia legal assistance treaty should not cover a
dispute over a descent of a person, if such dispute is not a paternity dispute

218 Irini Lechouritou and Others v Dimosio tis Omospondiakis Dimokratias tis Germanias.

Case C-292/05. Judgment of the Court (Second Chamber) of 15 February 2007. Available:
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-292/05 (01.09.2018).

17 State Liability Act (Riigivastutuse seadus). — RT 12001, 47, 260; RT 1, 17.12.2015, 1.

% Wartime National Defence Act (Séjaaja riigikaitse seadus). — RT 11994, 69, 1194; RT 1
12.03.2015, 1.

Y% Order of the Estonian Supreme Court of 6 December 2011 No 3-2-4-3-11, para 7; Order
of the Estonian Supreme Court of 14 April 2011 No 3-2-4-11, para 6; Order of the Estonian
Supreme Court of 15 June 2010 No 3-2-4-1-10, para 8; Order of the Estonian Supreme Court
of 5 June 2007 No 3-2-1-63-07, para 8; Order of the Estonian Supreme Court of 27 April
2004 No 3-2-1-49-04, para 17; Order of the Estonian Supreme Court of 14 February 1997
No 3-2-1-21-97; Judgment of the Estonian Supreme Court of 17 October 1996 of 3-2-1-113-
96; Judgment of the Estonian Supreme Court of 5 June 1996 No 3-2-1-76-96.

20 Code of Administrative Court Procedure (Halduskohtumenetluse seadustik). — RT 1,
23.02.2011, 3; RT 1, 28.11.2017, 1.

! Order of the Harju County Court of 9 April 2013 in a civil case No 2-12-46762.
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explicitly mentioned in Article 29 of the Estonia-Russia legal assistance treaty.
Such solution can, however, be criticised, because, according to its title, the
Estonia-Russia legal assistance treaty is intended to cover all civil matters. The
material scopes of application of the two types of instruments do not overlap if
the legal assistance treaties deal with matters that are excluded from the EU
regulations. For example, Estonian courts have used the legal assistance treaties
in order to recognise and declare enforceable judgments handed down by the
arbitral tribunals of the other Contracting Parties,” but a similar course of
action would not be possible under the EU regulations on private international
law, since arbitration is generally excluded from the material scope of appli-
cation of the EU regulations on private international.”> Although Estonian case
law which has extended the treaty provisions to arbitral awards,”* could be
criticised,” these cases demonstrate how the material scope of application of
the legal assistance treaties could be broader than the material scope of appli-
cation of the EU regulations on private international law.

Secondly, it should be taken into account that Estonian courts seem to
interpret the term ‘civil matters’ in the context of the legal assistance treaties
slightly more broadly than they would do in purely domestic disputes. For
example, Estonian courts have recognised a foreign judgment, which ordered

2 See: Order of the Viru County Court of 16 October 2008 in a civil case No 2-08-51989;
Order of the Harju County Court of 27 June 2008 in a civil case No 2-08-20058; Order of
the Harju County Court of 4 June 2008 in a civil case No 2-07-14599; Order of the Harju
County Court of 25 March 2008 in a civil case No 2-08-3686; Order of the Harju County
Court of 20 September 2007 in a civil case No 2-06-9195; Order of the Harju County Court
of 31 July 2007 in a civil case No 2-06-34913; Order of the Harju County Court of 13 July
2007 in a civil case No 2-06-34912; Order of the Harju County Court of 16 February 2007 in
a civil case No 2-06-36905; Order of the Viru County Court of 23 January 2007 in a civil
case No 2-06-25610; Order of the Tallinn Circuit Court of 30 November 2006 in a civil case
No 2-06-4799; Order of the Harju County Court of 22 May 2006 in a civil case No 2-06-4799.

3 See, however: Art 1(1) of the Evidence Regulation, Art 1(1) of the Service bis Regulation.

*** Order of the Harju County Court of 27 June 2008 in a civil case No 2-08-20058; Order
of the Harju County Court of 25 March 2008 in a civil case No 2-08-3686; Order of the
Harju County Court of 20 September 2007 in a civil case No 2-06-9195; Order of the Harju
County Court of 16 February 2007 in a civil case No 2-06-36905; Order of the Viru County
Court of 23 January 2007 in a civil case No 2-06-25610; Order of the Tallinn Circuit Court
of 30 November 2006 in a civil case No 2-06-4799; Order of the Harju County Court of
22 May 2006 in a civil case No 2-06-4799.

25 Qince Estonia ratified the New York 1958 Convention in 30 August 1993, that is, before
the broad legal assistance treaty entered into force, foreign arbitral awards originating from
the Contracting Parties to the legal assistance treaties should be recognised and enforced in
Estonia under the New York convention. See: United Nations Conference of International
Commercial Arbitration. Convention on the Recognition and Enforcement of Foreign
Arbitral Awards 1958. Available: http://www.uncitral.org/pdf/english/texts/arbitration/NY-
conv/XXII 1 _e.pdf (01.09.2018). The reason why the legal assistance treaties are sometimes
used in order to regognise arbitral awards emanating from the other Contracting Parties
might have something to do with the fact that in the Russian Federation, national com-
mercial courts are referred to as the courts of arbitration.
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the defendant to pay certain public fee to the other Contracting Party under the
Estonia-Russia legal assistance treaty.””® In contrast, under Estonian national
law, a state fee would be paid to the state*®’ and as such would not form part of
an enforcement title, unless the winning party had already paid the state fee and
the court had ordered the loosing party to compensate such expense to the
winning party. The recognition of such judgment would probably also not be
possible under the EU regulations on private international law, since such
regulations exclude revenue, customs and administrative matters from their
material scope of application’® and state fees could be considered as part of the
revenue claims of the state. Even if such claims would be presented in the form
of foreign judgments, they would still not be enforced, because, as one English
author has put it: ‘a coat of whitewash will not deceive the court.”*”

In conclusion, although the material scope of application of the legal
assistance treaties concluded with third states seem to be slightly broader than
the material scope of application of the EU regulations on private international
law, it is clear that the two types of instruments have rather large overlap as to
their material scopes of application. As explained above, the two types of
instruments also have overlapping temporal scopes of application. Whether this
leads to any incompatibilities within the meaning of Article 351 of the TFEU
between the two types of instruments depends on whether the personal and
territorial scopes of application of the two types of instruments also overlap.

1.3.3. Personal scope of application

The incompatibilities within the meaning of Article 351 of the TFEU between
the legal assistance treaties concluded with third states and the EU regulations
on private international law can occur only if the personal scopes of application
of the two types of instruments overlap. How wide is the possible extent of such
overlap, is not entirely clear, since the legal assistance treaties do not contain
any clear provisions as to their personal scope of application. The treaties only
contain introductory declarations which seem to limit the application of the
treaty provisions to certain persons. Whether such limitation should hold true
for all the provisions contained in the legal assistance treaties, depends on the

26 Order of the Estonian Supreme Court of 11 January 2011 No 3-2-1-141-10; Order of the
Viru County Court of 3 February 2009 in a civil case No 2-08-86404. See also para 10.2 of
the Order of the Estonian Supreme Court of 14 June 2017 No 3-2-1-62-17.

227 As derived from § 7(1) of the the State Fees Act (Riigildivuseadus). — RT I, 30.12.2014;
RT 1, 29.06.2018, 4.

% See, for example: Art 1(1) of the Brussels (Recast) Regulation, Art 2(1) of the European
Enforcement Order Regulation, Art 2(1) of the European Order for Payment Regulation, Art
2(1) of the European Small Claims Regulation.

7" A. Briggs. The Conflict of Laws Second Edition. Oxford: Oxford University Press 2008,
p 46.
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exact nature and purpose of the provision in question. In this point, it is again
worth distinguishing between (a) provisions on jurisdiction, (b) provisions on
the applicable law, (c) provisions on the recognition and enforcement of foreign
judgments and (d) provisions on the cooperation between the courts and other
authorities.

a) Provisions on jurisdiction

At first sight, the provisions on jurisdiction, contained in the legal assistance
treaties concluded with third states, seem to have universal personal scope of
application and should, thus, be applicable in all cases regardless of the natio-
nality, domicile or residence of the parties. For example, a judge might be
tempted to apply the Estonia-Russia legal assistance treaty in a case where a
Spanish national domiciled in Estonia has sued another Spanish national also
domiciled in Estonia for damages for a tort which has been committed in
Estonia. This is so, because the relevant provision contained in the Estonia-Russia
legal assistance treaty (Article 40(3)), simply states that in the matters of the
compensation for damage, the competent court would be the court of the
Contracting Party in whose territory the act or other event giving rise to the
claim occurred. As this provision makes no reference to the nationality or the
residence of the parties, it could be theoretically argued that this provision would
be applicable in disputes which are in no way related to the Contracting Party to
this treaty (the Russian Federation). This, however, seems highly questionable.

It could be presumed that Estonian courts should apply the treaty provisions
only if a particular dispute or the parties to such dispute have certain connection
to the other Contracting Party to the relevant legal assistance treaty. Presumably,
it cannot be the purpose of the legal assistance treaties to deal with situations
where the interests of the relevant Contracting Party are not affected at all.>*
For example, in a case where neither of the parties has their place of residences
in the Russian Federation, do not hold Russian nationality and where no other
factual circumstances point towards the Russian Federation, it could be hard to
see why Estonian courts should determine jurisdiction in such a case under the
Estonia-Russia legal assistance treaty.

Even more, if the legal assistance treaties concluded with third states would
be applied regardless of the connection to the relevant Contracting Party, both
of these legal assistance treaties would be concurrently applicable in all cases
and the courts would be faced with an insolvable question as to which treaty

% That is not to say, as if the primary purpose of private international rules should be the

advancement of interests of other states. This might have been a more classical understanding
in (private) international law, but has been discarded in modern private international law
doctrine. As one author has put it: “the primary concern of private international law and
coupled with this the ultimate justification for applying foreing law is to solve conflicts to
which individuals are exposed because of the diversity of laws claiming application to a
certain situation” (F. Vischer. General Course on Private International Law. Collected Courses
of the Hague Academy of International Law. Vol 232. 1992, p 30).
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should enjoy priority of application. Presumably, it could not have been the
intention of the Republic of Estonia to conclude irreconcilable treaties®' and to
force its courts to choose between fulfilling different international obligations.
Hence, the personal scope of application of the legal assistance treaties has to be
limited somehow in order to avoid conflicts between the applications of these
treaties.

Since the provisions on jurisdiction, contained in the legal assistance treaties
concluded with third states are silent as to their exact personal scope of appli-
cation, such scope of application has to be determined by looking at the other
provisions contained in the treaties. In this point, the first introductory decla-
rations contained in the first Articles of these treaties are the most relevant
provisions, as being the only provisions contained in the treaties, which vaguely
deal with the scope of application of these treaties.

The declaratory provisions contained in both treaties are worded analogously.
For example, Article 1 of the Estonia-Russia legal assistance treaty states the
following:

1. “The nationals of one Contracting Party have the same legal protection for
their personal and material rights in the territory of the other Contracting
Party as the nationals of the other Contracting Party. This applies
accordingly to the legal persons established under the legislation of each of
the Contracting Party.

2. The nationals of one Contracting Party have a right to turn freely and
without any obstacles to the courts, public prosecutor’s office and notaries
offices (hereinafter — judicial authorities) and to the other authorities who
deal with civil, family and criminal matters, they can appear in front of such
authorities, request proceedings, submit claims and make other procedural
acts on the same condition as the nationals of the other Contracting Party.’

The following general assumptions on the personal scope of application of the
provisions on jurisdiction contained in the Estonia-Russia legal assistance treaty
could be made based on the wording and the position of this provision within
the structure of the Estonia-Russia legal assistance treaty.

Firstly, Article 1(2) of the Estonia-Russia legal assistance treaty seems to
suggest that the provisions on jurisdiction contained in the Estonia-Russia legal
assistance treaty should be consulted by the Estonian courts in the cases where
Russian nationals or Russian legal persons™ are involved in Estonian

#! One can, of course, only assume whether at the time of the signing of the legal assistance

treaties any attention was given to the possible overlap of these treaties. The prepamatory
materials of the treaty which was signed later (the Estonia-Ukraine legal assistance treaties)
are extremely laconic and silent on this point. See: J. Adams and M. Oviir. Seletuskiri.
(Explanatory letter to the Estonia-Ukraine legal assistance treaty). Available in the archives
of the Estonian Ministry of Foreign Affairs, date and place of signing unknown.

2 The legal assistance treaties do not define the concept of a ‘legal person’. However,
based on Articles 22(2) of these treaties, according to which the passive legal capacity of a
legal person is determined under the law of the Contracting Party in whose territory the legal
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proceedings as claimants. This is so because Article 1(2) refers to the ‘right to
freely turn’ to court, which is essentially a right for the claimant. This assumption
has also been confirmed by Estonian case law.>”

Secondly, Estonian courts would probably also need to consult the provisions
on jurisdiction contained in the Estonia-Russia legal assistance treaty if the
defendant is a Russian national or a Russian legal person. Since Article 1(1) of
the Estonia-Russia legal assistance treaty refers to ‘legal protection’ which has
to be given to the nationals and legal persons of the other Contracting Party and
since a person can participate in judicial proceedings and hence need legal
protection also when he acts as a defendant, a broad reading of Article 1(2) of
the Estonia-Russia legal assistance treaty would support the conclusion that the
provisions on jurisdiction contained in the Estonia-Russia legal assistance treaty
should also be consulted in the cases where the defendant is the national or legal
person of the Russian Federation. It should be noted, however, that while there
are several cases where the courts have followed this assumption,”* for the
most part, Estonian case law seems to have ignored this problem altogether, as
the courts do not often pay very much attention to the nationalities of the parties
to a particular dispute when applying the rules on jurisdiction contained in the
legal assistance treaties concluded with third states.> For example, Estonian

person in question has been established, it can be presumed that, within the meaning of the
legal assistance treaties, a legal person is any legal person which is considered as such under
the law of the Contracting Party of origin. For the definition of a legal persons recognised in
Estonian national law, see: Art 24 of the General Part of the Civil Code Act. On the notion
of legal persons in Russian law, see: Article 48 of the Russian Civil Code (I'paxxnanckuit
konekc Poccwuiickoit @enepanyu. (The Civil Code of the Russian Federation). Available:
http://www.consultant.ru/document/cons_doc LAW 5142/ (01.09.2018)). For a general
overview on the concept and types of Russian legal persons in English, see: V.V. Vitrianskii.
The Concept and Varieties of Legal Persons According to the Civil Code of Russia. —
Review of Central and East European Law 1995, Vol 21, No 5, pp 501-509.

3 See, for example: Judgment of the Harju County Court of 21 March 2013 in a civil case
No 2-12-46547; Order of the Viru County Court of 11 October 2007 in a civil case No 2-07-
35540; Order of the Viru County Court of 28 August 2007 in a civil case No 2-07-23771;
Order of the Viru Circuit Court of 14 February 2007 in a civil case No 2-05-519.

4 Judgment of the Harju County Court of 21 March 2013 in a civil case No 2-12-46547;
Order of the Viru County Court of 22 July 2011 in a civil case No 2-10-46672; Judgment of
the Viru County Court of 29 October 2007 in a civil case No 2-06-13549; Order of the Viru
County Court of 11 October 2007 in a civil case No 2-07-35540; Order of the Viru County
Court of 28 August 2007 in a civil case No 2-07-23771. For the similar case law under the
Estonia-Ukraine legal assistance treaty, see: Judgment of the Harju County Court of

14 January 2013 in a civil case No 2-12-48448.

3 See, for example: Order of the Viru County Court of 14 March 2013 in a civil case No 2-

13-2551; Judgment of the Harju County Court of 22 November 2012 in a civil case No 2-11-
590062; Order of the Parnu County Court of 22 October 2012 in a civil case No 2-11-59881;
Order of the Tartu County Court of 11 April 2012 in a civil case No 2-12-10892; Order of
the Tartu County Court of 30 March 2012 in a civil case No 2-11-60758; Order of the Tartu
County Court of 7 February 2012 in a civil case No 2-12-4125; Judgment of the Viru County
Court of 21 November 2007 in a civil case No 2-02-108.
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courts have sometimes applied national provisions on jurisdiction contained in
the Code of Civil Procedure in relation to Russian nationals®° and in some cases
the courts have not bothered to deal with the determination of international
jurisdiction at all, although the nationals of the other Contracting Party have
been involved in the proceedings before the court.”’” Perhaps the reason for
such case law has been the unawareness of the courts on the existence of the
legal assistance treaties concluded with third states or the courts have just failed
to spot the relevant foreign element triggering the application of the provisions
on jurisdiction contained in the relevant legal assistance treaties.

Thirdly, it can be concluded from the wording of Article 1 of the Estonia-
Russia legal assistance treaty that, in order for this treaty to be applicable in
Estonian courts, it is not necessary for (at least) one of the parties involved in
particular proceedings to have his place of residence in the Russian Federation.
Since Article 1 of the Estonia-Russia legal assistance treaty does not mention a
person’s place of residence, the residence of a party in the Russian Federation
should not itself trigger the application of the provisions on jurisdiction
contained in the Estonia-Russia legal assistance treaty. Note, however, that in
practice, courts have often relied on the provisions of the Estonia-Russia legal
assistance treaty without determining whether one of the parties has Russian
nationality or is a Russian legal person.”®® The reasons for this have, perhaps,
more to do with general oversight than any legal policy consideratiosn, as in
subsequent case law the courts have clearly stressed that the Estonia-Russia
legal assistance treaty can only apply if one of the parties is Russian national or
legal person.””

Taking into account that the EU regulations on private international law do
not explicitly exclude Russian or Ukraine nationals as the persons in relation to
whom these regulations could apply, it can be concluded that the personal scope
of application of the jurisdictional rules contained in the EU regulations on
private international law and the legal assistance treaties concluded with third
states overlap. This in turn might lead to the incompatibilities between the two
types of instruments within the meaning of Article 351 of the TFEU if the legal

6 See: Judgment of the Harju County Court of 22 November 2011 in a civil case No 2-11-

48978.

#7 See, for example: Judgment of the Parnu County Court of 29 November 2009 in a civil
case No 2-09-27841; Judgment of the Tartu County Court of 15 October 2007 in a civil case
No 2-07-18869; Judgment of the Viru County Court of 20 March 2007 in a civil case No 2-
05-19252. For a similar case law under the Estonia-Ukraine legal assistance treaty, see:
Judgment of the Harju County Court of 28 December 2010 in a civil case No 2-10-46453.

% Order of the Viru County Court of 29 February 2016 in a civil case No 2-15-114486;
Order of the Viru County Court of 16 November 2015 in a civil case No 2-15-16503.

9 Order of the Tartu Circuit Court of 16 August 2017 in a civil case No 2-16-19080; Order
of the Tartu County Court of 13 April 2017 in a civil case No 2-17-116786; Order of the
Tartu Circuit Court of 15 February 2017 in a civil case No 2-16-9424.
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assistance treaties concluded with third states are applied instead of the European
regulations.

b) Provision on applicable law

Similarly to the provisions on jurisdiction, the provisions on the applicable law
contained in the legal assistance treaties concluded with third states do not give
any clear guidelines as to their personal scope of application. Looking at the
wording of these provisions, one might be tempted to conclude that these
provisions are applicable regardless of the residence or nationality of the parties
involved in a particular dispute. This conclusion would, however, be somewhat
unfortunate as it would disregard the interests of the Contracting Parties involved
and (in some cases and depending a particular applicable law rule) also the
reasonable expectations of the parties to a particular legal relationship. This will
be demonstrated with the following example.

If a Spanish national, domiciled in Spain, causes in Estonia a car accident
where another Spanish national, also domiciled in Spain, gets injured and if
thereafter the victim of the accident sues the person causing the accident for
damages in Estonian court, the latter would, if the provisions on applicable law
contained in the legal assistance treaties would have universal personal scope of
application, have to apply the relevant provisions contained in the legal assistance
treaties in order to determine the applicable law to such tort claim. Under both,
the Estonia-Russia and the Estonia-Ukraine legal assistance treaty, the applic-
able law in such a case would be Estonian substantive law as the law of the
Contracting Party in whose territory the act or other event giving rise to the
claim for damage occurred.** In contrast, if the legal assistance treaties would
not be applicable, Estonian court would determine the applicable law under the
Rome II Regulation, which Article 4(2) would lead to the application of Spanish
substantive law as the law of the common habitual residence of the parties. It
could be argued that since both parties are Spanish nationals living in Spain, the
application of Estonian substantive law would not accord with the legitimate
expectations of the parties as they can best foresee the law with what they are
both best familiar with (that is, the law of their habitual residence)**' and in any
case they could possibly not foresee the application of an international treaty
concluded between the Republic of Estonia and a third state. It would also be

0 This would derive from: Art 40(1) Estonia-Russia legal assistance treaty, Art 33(1)

Estonia-Ukraine legal assistance treaty.

! The foreseeability argument was used by the European Commission when making the

proposal for Art 4(2) of the Rome II Regualation. See p 12 of the relevant Commission
Proposal: European Commission. Proposal for a Regulation of the European Parliament and
of the Council on the Law Applicable to Non-Contractual Obligaitons (Rome II).
COM(2003) 427 final. Available: https:/eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=
CELEX:52003PC0427&from=EN (01.09.2018)). But see A. Dickinson who, when com-
mentating Art 4(2) of the Rome II Regulation, makes a good point in arguing that a person
cannot possibly foresee who he drives over: A. Dickinson (2008), p 336.
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hard to see why the Russian Federation or Ukraine would have any interest in
Estonian substantive law being applied in a dispute between two Spanish
nationals in Estonian court or in the applicable law being determined in such
dispute under the legal assistance treaties concluded with these states.

In order to best accord with the reasonable expectations of the parties involved
in international civil disputes, it is, thus, preferable that the applicable law
provisions contained in the legal assistance treaties concluded with third states
would be applied only in civil cases where there exists some kind of connection
with the relevant Contracting Parties to the legal assistance treaties. What forms
a sufficient connection to a relevant Contracting Party, is, judging by Estonian
case law, not entirely clear.**” In the interest of predictability and legal certainty,
it could be proposed that the criterion for applying the applicable law rules
contained in the legal assistance treaties concluded with third states should be
the same as the criterion for applying the provisions on jurisdiction contained in
such treaties. Hence, it is proposed that the provisions on the applicable law
should, similarly to the provisions on jurisdiction, be applied in Estonian courts
only in international civil cases where the nationals or legal persons of the other
Contracting Party are involved.**

As demonstrated in the previous sub-Chapter of this disserataion, the pro-
visions on the applicable law contained in the EU regulations on private inter-
national law have universal personal scope of application. That is, in the
absence of the legal assistance treaties, they would apply even if the litigants in
a particular dispute are nationals or legal companies of the Russian Federation
or Ukraine. Thus, even though the personal scope of application of the provisions
on applicable law as contained in the legal assistance treaties, is limited to the
nationals or legal companies of the Russian Federation or Ukraine, the applicable
law provisions contained in the two types of instruments still overlap as to their
personal scope of application. This in turn might lead to the incompatibilities
between the two types of instruments within the meaning of Article 351 of the
TFEU if the legal assistance treaties concluded with third states are applied
instead of the European regulations.

2 Estonian courts have not dealt with the personal scope of application of the applicable

law provisions contained in the legal assistance treaties concluded with third states.
However, the courts have dealt with this problem in the context of the legal assistance
treaties concluded with the other Member States of the European Union. For example, in the
cases where negotiorum gestio or delicts have taken place in Poland, the courts have not
found these connections sufficient in order to trigger the application of the Estonia-Poland
broad legal assistance treaty: Judgment of the Tartu Circuit Court of 8 November 2010 in a
civil case No 2-08-53577; Judgment of the Tallinn Circuit Court of 29 July 2006 in a civil
case No 2-05-15906; Judgment of the Parnu County Court of 3 March 2006 in a civil case

No 2-05-15906.

*3 On this, see further: M. Torga. Kohalduva &iguse ja selle sisu kindlakstegemine rahvus-

vahelistes eradiguslikes vaidlustes. — Juridica 2014 V, p 406, 409.
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¢) Provisions on the recognition and enforcement of foreign judgments

In contrast to the provisions on jurisdiction and the provisions on the applicable
law, the provisions on the recognition and enforcement of foreign judgments
contained in the legal assistance treaties concluded with third states should
probably not be applied only in the cases where the nationals or legal persons of
the relevant Contracting Party are involved in Estonian court proceedings
dealing with the recognition and enforcement of judgments. Similarly, these
provisions probably apply regardless of the nationalities or residences of the
parties at the time of the original proceedings leading to such a judgment. A
support for this position can be found from the overall objective of the legal
assistance treaties, the wording of the provisions in question and Estonian case
law as demonstrated in the following paragraphs.

As already stated, the main objective of the legal assistance treaties is to
enable the authorities of one Contracting Party to provide legal assistance to the
authorities of the other Contracting Party.>** As established by Articles 3 of both
legal assistance treaties concluded with third states, such assistance includes the
mutual recognition and enforcement of judgments emanating from the other
Contracting Party. In contrast, such assistance would not include the determi-
nation of jurisdiction or applicable law under the legal assistance treaties
concluded with third states. Thus, the purpose of the treaty provisions on
jurisdiction and applicable law seem to differ from the purpose of the provisions
on the recognition and enforcement of foreign judgments.

While the treaty provisions on jurisdiction and applicable law are aimed at
protecting the interests of the nationals and legal persons of the relevant Con-
tracting Parties, as can be derived from the declaratoruy provisions of these
treaties, the provisions on the recognition and enforcement of foreign judgments
seem to be primarily concerned with protecting the interests of the parties to the
original judgment in question, regardless of their nationality or place or
residence at the time that the recognition or enforcement of the judgment is
sought. Indirectly, these provisions also seem to protect the interests of the Con-
tracting Partie, as according to Articles 4 of the legal assistance treaties, the
relevant Contracting Party and not the judgment’s creditors, are entitled to
request the recognition and enforcement of a judgment in Estonia.

The declaratory articles that foresee the right of the nationals and legal persons
of the Contracting Parties to turn to Estonian courts on the same conditions as
Estonian nationals, seems to be a declaratory provision not intended to apply for
‘legal assistance’ within the meaning of Article 3 of the treaties, as there is no
mention of legal assistance in these declaratory provisions. Thus, the declaratory
provisions found in Articles 1 of the broad legal assistance treaties which could
be interpreted as limiting the scope of application of the provisions on jurisdiction
and applicable law, should not limit the application of the provisions on the

2 This can be inferred from the titles of the treaties which state that the treaties are the

treaties of ‘legal assistance’.
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recognition and enforcement of foreign judgments contained in these treaties.
The provisions on the recognition and enforcement of judgments contained in
the legal assistance treaties concluded with third states should, thus, have uni-
versal personal scope of application. This cocnlusioin has also been supported
by Estonian case law, as the Estonian courts have not limited the application of
the provisions on the recognition and enforcement of foreign judgments
contained in the legal assistance treaties only to the cases where the applicants
were the nationals or legal persons of the relevant Contracting Party.**

Since the provisions on the recognition and enforcement of foreign judg-
ments contained in the broad legal assistance concluded with third states have
universal personal scope of application, it is more likely that such provisions
conflict with the similar provisions contained in the EU regulations on private
international law, than it would be, if the application of these provisions was
limited to only certain types of persons. Whether the universal personal scope of
application of these provisions in both types of instruments actually leads to any
overlap between the two types of provisions, depends, however, on the question
whether the territorial scopes of application of the relevant provisions contained
in the two types of instruments overlap as well.

5 Order of the Tartu County Court of 23 August 2011 in a civil case No 2-11-37524;
Tsiviljov. Order of the Supreme Court of the Republic of Estonia No 3-2-1-141-10 of 11
January 2011; Order of the Viru County Court of 29 April 2010 in a civil case No 2-05-163;
Order of the Viru County Court of 28 September 2009 in a civil case No 2-08-57443; Order
of the Viru County Court of 17 June 2009 in a civil case No 2-09-847; Order of the Viru
County Court of 3 February 2009 in a civil case No 2-08-86404; Order of the Viru County
Court of 16 October 2008 in a civil case No 2-08-51989; Order of the Viru County Court of
15 October 2008 in a civil case No 2-07-36851; Order of the Harju County Court of 27 June
2008 in a civil case No 2-08-20058; Order of the Harju County Court of 25 March 2008 in a
civil case No 2-08-3686; Order of the Viru County Court of 16 October 2007 in a civil case
No 2-07-3627; Order of the Harju County Court of 20 September 2007 in a civil case No 2-
06-9195; Order of the Harju County Court of 31 July 2007 in a civil case No 2-06-34913;
Order of the Harju County Court of 13 July 2007 in a civil case No 2-06-34912; Order of the
Harju County Court of 8 June 2007 in a civil case No 2-07-18057; Order of the Viru County
Court of 19 April 2007 in a civil case No 2-07-2510; Order of the Harju County Court of 16
February 2007 in a civil case No 2-06-36905; Order of the Viru County Court of 23 January
2007 in a civil case No 2-06-25610; Order of the Viru County Court of 5 January 2007 in a
civil case No 2-06-35959; Order of the Tallinn Circuit Court of 30 November 2006 in a civil
case No 2-06-4799; Order of the Viru County Court of 7 June 2006 in a civil case No 2-06-
10248; Order of the Harju County Court of 22 May 2006 in a civil case No 2-06-4799;
Order of the Viru County Court of 15 May 2006 in a civil case No 2-06-10493; Order of the
Harju County Court of 20 March 2006 in a civil case No 2-05-15199; Order of the Viru
County Court of 1 February 2006 in a civil case No 2-06-558; Order of the Estonian
Supreme Court of 25 May 2005 No 3-3-4-1-05; Order of the Estonian Supreme Court of 10
November 2000 No 3-2-1-125-00.
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d) Provisions on international cooperation between the courts and other
authorities

Similarly to the provisions on the recognition and enforcement of foreign judg-
ments, the provisions on international cooperation between the courts and other
authorities of the Contracting Parties contained in the legal assistance treaties
seem to have an universal personal scope of application. This is so because,
judging by the wording of these provisions,** their application does not depend
on the nationality or residence of the parties to a particular dispute. In addition,
there is nothing in the legal assistance treaties supporting the conclusion that
such provisions should be applied only when the nationals or legal persons of
the Contracting Party are involved in Estonian court proceedings as the decla-
ratory provisions in the beginning of the treaties that contain such limitation
make no reference to ‘legal assistance’.

The conclusion that the provisions on cooperation contained in the legal
assistance treaties concluded with third states have universal personal scope of
application has also found support in Estonian case law as these provisions have,
for example, been used in order to hear witnesses®'’ and parties®* residing in the
other Contracting Party or serving documents on such parties** without limiting
such requests to the cases where the parties to Estonian court proceedings were
the nationals or legal persons of the other Contracting Party.

Since the provisions on cooperation contained in the legal assistance treaties
have universal personal scope of application, it is more likely that such provisions
conflict with the similar provisions contained in the EU regulations on private
international law, than it would be, if the application of these provisions was
limited to only certain types of persons. Whether the universal personal scope of
application of the provisions on cooperation contained in the legal assistance
treaties actually leads to any overlap between the similar provisions contained
in the EU regulations on private international law, depends, however, on the
question whether the territorial scopes of application of the relevant provisions
contained in the two types of instruments also overlap.

6 See Arts 2—18 of the legal assistance treaties.

*7 Order of the Viru County Court of 29 November 2007 in a civil case No 2-04-989.

¥ Order of the Viru County Court of 29 October 2007 in a civil case No 2-06-13549; Order
of the Viru County Court of 13 November 2006 in a civil case No 2-05-1723.

** Order of the Viru County Court of 16 October 2006 in a civil case No 2-05-15890.
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1.3.4. Territorial scope of application

Only the courts of the Contracting Parties can generally”” apply the provisions
of the legal assistance treaties concluded with third states. Hence, the territorial
scope of application of the legal assistance treaties concluded with third states is
limited to the Contracting Parties. Similarly to the EU regulations on private
international law the legal assistance treaties concluded with third states do not
explicitly deal with the question whether these treaties should be applied ex
officio by the courts of the Contracting Parties or only when the parties to a
particular dispute rely on the provisions contained in these treaties.

Estonian courts have to apply the legal assistance treaties concluded with
third states ex officio. This obligation has its roots in Article 123 of the Estonian
constitution (Eesti Vabariigi péhiseadus)™' which requires the courts to apply
international treaty provisions even if such provisions are in conflict with
Estonian national laws or legislation.25 % Hence, the courts should not disregard
the treaty provisions based on the peculiarities of Estonian national rules of civil
procedure. The duty to apply the provisions contained in the legal assistance
treaties concluded with third states ex officio is also explicitly mentioned in
various national provisions on civil procedure. For example, under Article 2(1)
of the Estonian Private International Law Act a court has an ex officio duty to
apply foreign law if it is required by international convention. Similar duty to
apply the provisions on jurisdiction contained in the legal assistance treaties
concluded with third states ex officio can be derived from Article 75(1) of the
Code of Civil Procedure under which Estonian court is required to determine on
its own initiative whether a claim or another application can be filed to Estonian
court. As derived from the wording of Article 20(1) of the Code of Civil Pro-
cedure such investigation has to be carried out by taking into account the relevant
provisions on international jurisdiction, including the applicable international
conventions such as the Estonia-Russia legal assistance treaty and the Estonia-
Ukraine legal assistance treaty.

Although Estonian courts as the courts of a Contracting Party have to apply
the legal assistance treaties concluded with third states ex officio, the applic-
ability of individual rules contained in the legal assistance treaties may depend
on certain additional territorial criteria having been met in a particular dispute.

% This general rule is again subject to one exception. Namely, a court in a third state might

be bound to apply the applicable law provisions contained in the legal assistance treaties if
so required by the particular doctrine of renvoi applicable in the third states.

#! Constitution of the Republic of Estonia (Eesti Vabariigi pohiseadus). — RT 1992, 26,
349; RT 1, 15.05.2015, 1.

2 As also stressed in Estonian case law: Order of the Estonian Supreme Court of 21 March
in a civil case No 2-16-19080, para 8; Order of the Tartu Circuit Court of 25 March 2015 in
a civil case No 2-14-30347. See further on this: L. Mélksoo and others. § 123. — U. Madise
and others (eds). Eesti Vabariigi Pohiseadus. Kommenteeritud véljaanne. 2017. Available:
http://www.pohiseadus.ee (01.09.2018), para 123.
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If a particular dispute falls outside the territorial reach of the provisions contained
in the legal assistance treaties concluded with third states, the overlap between
the scopes of application of the EU regulations on private international law and
the legal assistance treaties concluded with third states would not take place. In
order to analyse the possibility of such overlap, it is once more worth distin-
guishing between (a) provisions on jurisdiction, (b) provisions on the applicable
law, (c) provisions on the recognition and enforcement of foreign judgments and
(d) provisions on cooperation between courts and other authorities contained in
the legal assistance treaties concluded with third states.

a) Provisions on jurisdiction

The provisions on jurisdiction contained in the legal assistance treaties concluded
with third states have to be applied by the courts of the Contracting Parties.
Since Estonian courts, as the courts of a Member State of the European Union,
also have to apply the EU regulations on private international law, the territorial
scope of application of the provisions on jurisdiction contained in these two
types of instruments overlap. This, does not however, mean as if the provisions
on jurisdiction contained in the legal assistance treaties and the similar
provisions contained in the EU regulations on private international law would
always seek to be concurrently applicable. This is so, because the application of
the provisions on jurisdiction contained in these instruments can depend on
certain additional territorial criteria having been met in a particular case.

The provisions on jurisdiction contained in the legal assistance treaties
concluded with third states can contain territorial connecting factors, which can
trigger or hinder the application of these provisions depending on the circum-
stances of each case. For example, according to the first sentence of Article
40(3) of the Estonia-Russia legal assistance treaty, the courts of the Contracting
Party in whose territory the act or other event giving rise to the claim for
damage occurred have jurisdiction over tort claims. The territorial connecting
factor used in this provision is the territory of the Contracting Party in whose
territory the act or other event giving rise to the claim for damage occurred. If
the territory in question is Estonian, then Estonian courts would have juris-
diction under Article 40(3) of the Estonia-Russia legal assistance treaty in a
particular case.

The territorial connecting factors used in the provisions on jurisdiction
contained in the legal assistance treaties refer only to the territories of the
Contracting Parties. If the concurrently applicable European provisions would
use different connecting factors, the incompatibilities within the meaning of
Article 351 of the TFEU between the provisions on jurisdiction contained in the
legal assistance treaties and the similar provisions contained in the EU
regulations could arise if the legal assistance treaties are applied instead of the
EU regulations on private international law. Whether this indeed, is so, will be
demonstrated in the Chapter II of this dissertation.
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b) Provision on applicable law

Similarly to the provisions on jurisdiction, the provisions on the applicable law
contained in the legal assistance treaties concluded with third states are applicable
only in the courts of the Contracting Parties. Thus, the territorial scope of appli-
cation of such provisions is limited to the territories of the relevant Contracting
Parties.

The territorial reach of the individual provisions on the applicable law
contained in the legal assistance treaties concluded with third states can, how-
ever, be wider than the territory of the Contracting Parties. This is so, because
the provisions contained in the legal assistance treaties are aimed at influencing
the behaviour of persons who do not necessarily have to have a residence in the
Contracting Parties. For example, Article 39 of the Estonia-Russia legal
assistance treaty could determine the law applicable to the form of a contract
concluded between the parties who are both resident in a third state, provided
that one of such parties is a Russian national or legal company who is later
involved in Estonian court proceedings investigating the contract in question.

In contrast to the corresponding provisions contained in the EU regulations
on private international law, the provisions on the applicable law contained in
the legal assistance treaties never contain connecting factors which would lead
to the application of the law of a third country. Such provisions generally*”
only refer to the law of a Contracting Party, whereas the EU regulations on
private international law could lead to the application of the law of any state,
regardless of whether it is a Member State of the European Union.”>* If the
application of the relevant rules contained in the EU regulations on private
would, in a particular case, lead to the application of the law of a state which is
not a Contracting Party and the application of the treaty rules in contrast would
lead to the application of the law of the Contracting Party, then the two types of
provisions would be incompatible with each other within the meaning of Article
351 of the TFEU. Whether this indeed is so, will be demonstrated in the Chapter
II of this dissertation.

¢) Provisions on the recognition and enforcement of foreign judgments

Similarly to the other provisions contained in the legal assistance treaties con-
cluded with third states, the provisions on the recognition and enforcement of
foreign judgments can only be applied by the courts of the Contracting Parties.
In addition, these provisions deal only with the recognition and enforcement of

3 For an exception to this general principle, see: Art 39(1) of the Estonia-Russia legal

assistance treaty and Art 32(1) of the Estonia-Ukraina legal assistance treaty, which both
determine that the law applicable to the form of a transaction is the law of the ’place of
performance’ of such transaction. Such place could theroetically also be a third state.

% Art 2 of the Rome I Regulation, Art 3 of the Rome II Regulation, Art 4 of the Rome 111
Regulation, Art 20 of the Succession Regulation.
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judgments originating from the other Contracting Parties.”> Thus, the territorial
reach of such provisions is limited to the territories of the Contracting Parties.

Since the provisions on the recognition and enforcement of foreign judgments
contained in the EU regulations on private international law deal only with the
recognition and enforcement of judgments, court settlements and authentic instru-
ments originating from the Member States of the European Union and since
neither the Russian Federation nor Ukraine is a Member State to the European
Union, the relevant provisions contained in the two types of instruments seem to
not have overlapping sco